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NMeEPEOMOBA

B ocHoBy uiei npaui nArNuM Buknagu aBTopa B YKPaiHCbKOMY
BinbHOMy YHiBepcuTeTi: npuHarigHi y Mpasi (1941-44 pp.), cuctemMaTnuHi
B8 MioHxeHi (1946-49 pp.), a nicnAa ganbwoi emirpauii 3a okeaH —
HeuacTi, FTOCTUHHI.

OcHOBHI CcTyAail npeameTy, po3nouari B Mi3HUX TPUOLATUX POKaXx Y
NlbBOBI NI 4ac roTyBaHHA AOKTOPCbKOI AUcepTauil NPO rPyHTOBUIM
npouec NeTbMaHWKHKU, NPOOOBXYBANMCA B nepion BikHKW y Mpasi, a B
nepLi NicNABOEHHI pOKKW — Y MIOHXeHi Ha kaTteapi icTopil YKpaiHCbLKOro
npasa YBY. Y ckyni yacu 3a0KeaHCbKOI eMirpadii NpoOoBXyBaTH TaKi
CTyAil He 6ynO MOXNWUBOCTH, i B IbOMY KPUETLCA FONOBHWUM HEOONIK
UbOro BMOAHHA: HenoBHa i 3acTtapina 6ibniorpadin, Npo wo Tpeba
nepecrepertTv MOro uurauis. A BTiM, uerd Heponik NUGOHL He AOyxe
6ontouni, 60 NicNABOEHHI cTyQil icTOpil yKkpalHCbKOro npaea € 6inbw
HiX ckpoMmHi. Cknaparoun 6ibniorpadito, 3BepHEHO yBary nepenoscim
Ha noTpebu CTYOEHTIB Yy rOTYBaHHi CEMiHApPCbKUX Npaub, OTXe M Ha
HaABHICTb BUOAHD.

MNoBHa icTopiA YKpaiHCLKOro AaBHLOrO NPasa We A0Ci He Hanucawa,
xou 6ynu OnA ubLOro BiANOBIAHI pxepena W nioau. Beci Tpu ueHTpm
yKpaiHCbKOl Hayku y JlbBoBi, MNMpa3i 1 Kuesi, He 3Baxaroun Ha BaXKi
YMOBHW, Manu 3MOry 3aKpinuTH U0 U4 He HaWMONOoALWY W HEAOCTaTHBO
pocnioXeHy AINAHKY YKPATHCbKOI HAYKKW 3NOXEHHAM, iHAMBIRYaNbHO YH
36ipHMMHU 3axXOQaMK, KONW He NOBHOI iCTOpii npegmMety, T0 6opnam
3aBepLIeHOro Nigpy4YHUKa.

CKpPOMHi YyMOBHM ONA UbOro, 30aBanocA, BUHMKHYNU NICNA BiMHKW HA
MIOHXEeHCbKOMY PpyHTi. Wacnueolo pnoneto BeneHi, 3ibpanuca Tam
Haskono YBY Tpu uneHW cnaseTHOI i BENbMK 3acnyxeHol gna obro-
BOPHOBAHOI AiNAHKK HaLwOol HaykKn "Komicil anA BUyuyBaHHA 3axinHbOPY-
CbKOr0 W YyKpaiHCbKOro npasa” KuiBCcbkKOi BceykpaiHCbkOl AkapeMii
Hayk, a came npodrecopwm fleB OkiHweBny, Bacuneb Mprwko n Onek-
caHgep KOpueHKO, AKi pa3om 3 aBTOPOM Uiei npaui # icTopukamu
yKpaiHCbKOro npasa npodgecopamn Mukonoto Yybatum y 3CA v AH-
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opiem AKoBNEeBUM, KONULWHIM PeKTOPOM YBY, yTBOpUnK katenpy ictopil
ykpaiHcbkoro npasa B YBY, Hawnoswiwy 3a Bcto Ti icTopito. [i ke-
pisHukoM cTas npodpecop i gekan J1. OKiHWeBWY, HanKpallMi iCTOPUK
YKpaiHCbKOro AepxaBHOro nNpaBa W KONWWHIW cekpeTtap 3rapaHoil Ko-
micil YBAH.

Ockinekn npodp. OKiHWeEBUY CTaB BUKNAQaTH NABHE YKPAiHCbKe
nepxasHe npaso, npod. MNpuwko — npusaTtHe, a npod. KOpueHko —
UMHHE NpaBO HAa YKpaiHi, Ha AONKO0 aBTOpa NpUNasnun BAKNAOW KapHOro
npasa Ta CyQoOBOro ycTporw W npouecy. Tpusanum 3006yTKOM uUMX
BUKNanie sanvwunuca: "Jlekuii 3 ictopil ykpaiHcbkoro npaea. lNpaso
nepxasHe. [lo6a ctaHoBoro cycninbctea” (1947, 2-re BupgaHHA 1954)
npod. J1. OkiHweswnua; "YiuHHe NpaBo B YKpaiHi” y ABOX yacTuHax (1948
i 1953) npodh. O. KOpueHka; "Micbki cyan Ha YkpaiHi” (1948), "[asHe
yKpaiHCcbke cynoBe npaBo. KoHcnekT Buknagis” (1949) ta "Hapuc icTopil
YKpaiHCbKOro kapHoro npasa” (1951) astopa ui€ei npaui. Liumn snpgan-
HAMU cTyaeHTH YBY KOopucTyroTbCA i noci. Bennkoo oonomoroo im €
Takox 40-cTopiHkoBa 36ipka cTaTTen, noMiweHux y |l TOMi ctaTTenHol
"EHunknonenil ykpaiHo3HaBcTBa” y ABOX Tomax n.H. "Mpaeo” (cTop.
630-670) 3 1949 p. [luBHMM UMHOM UA cCKpOMHa 36ipka € [OCi EAUHUM
ManXe MNOBHUM OrNAOOM iCTOpPIl yKpalHCbLKOro npasa! ABTtopaMu €
npocdecopu YBY OkiHwesny, Akosnie, Ctaxis, Mpuwko, Ctapoconb-
cbku# i MNapox. dopatu 6 we, WO He BTpPaTUB CBOEI BApTOCTU WM
aKTyanbHOCTW ANA cTyaeHTiB npaea YBY ”"OrnAp ictopil ykpaiHCbKOro
npaga. Mo 3anuckam suknanis npod. a-pa M. Hybatoro”, Wwo noABUBCA
3axopamu cTyaeHTiB TanHoro YHisepcurtety 8 1921/22 p. y bBoBi | 6yB
asivi nepeapykosanui YBY.

Bnu3abko 40 pokiB yekae Ha OpyK UA CKpoMHa npaud. Hapgii Ha
CNpUATNIBIWI YMOBHK, AKI Aanu 6 3mory il QONOBHUTU W BUNPABUTH, HE
3nincHUnUcA. Mipeenu TakoxX CNoaiBaHHA, WO MIOHXEHCLKUIA uM Byab-
AKUA IHLIKWA LEHTP 3MOXe B3ATUCA 3a 3QIMCHEHHA TOTO, WO He NOBENOCA
OAaBHIM HayKOBMM OocCepefikaM YKpalHCbKOI HaykH, a came nogbatu npo
NOBHWM akaQeMiuHUK KypcC iCTOpil HAWOro 4aBHbOro npasa. A BnacHe
npaeo, 30KpeMa aepxasHe, 6inblw, HiX iHWI QINAHKKM TBOPUYOCTH Hapoay,
CBiQUUTb NPO UOro 0epacasHe MUHYNE.

ToMy, X0U 3 BaXKWUM cepueM, NPUXoauTbCA BiopaBaTW OO0 OPYKY
ulo Ooyxe HepockoHany npaul, wo6 BoHa Agonomarana CTyoeHTam
BMBUATH piaHe npaso ¥ Wo6, NOXWAAKUM KpalKnx yacis, He nponana.
[o Toro HesioOMO, UM M KOMK NOABUTBLCA Kpalla 3a Hel.
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YacTuHa nepuwa
HAPKUC ICTOPIT CYOOBOI0O YCTPOIO

MNMpeomeToMm Ui€l npaui € iCTOPIA yKpaiHCbKOro cyaiBHULTBA.

MNig HaszBow cydiBHUYUMBO pPO3yMieEMO cyodoBul ycmpil, To6TO
opraHisaudito cyfis, Ta cyoouuHcmso, TO6TO NMOpPAQOK, 3a AKUM rne-
peBoOgMTbCA CynoBi Aii (Npouec), CNpAMOBaHi Ha BCTAHOBMNEHHA NpaB
0cCib, ix OXOpOHY 1 3a0iNCHEHHA. TOMY iCTOPIA YKpPaAIHCLKOro CyaiBHUUTBA
OXONMOE OBi YAaCTUHMK: ICTOPIO YKPAIHCbKMX CyRiB Ta iCTOpPIilO yKpa-
THCbKOro cyaoumMHcTBa abo npouecy.

3’AacoByOuM iCTOPID YKpPAIHCbKWMX CyfQiB Ta CynoOBOro npouecy,
MOXHa TPUMATUCA MNOPAOKY XPOHONOriYHOro abo cucTemMaTUUHOro.
Mepwwnin cnupaeTbCA HA NoAINi iCTOPIT YKPalHCLKOro NpaBa Ha OKpeMi
pobu, AKi BIANOBIQAIOTL Nepioaam OepxaBHOCTU abo HeOepXaBHOCTH
YKPaiHCbKOro Hapofay, B Mexax AKux 3'AcCOBaHa iCTOPIA YKPaiHCbKOro
CydiBHMUTBA, a8 ApPYrMA NOPAOOK NOAAE NOCTAHHA N PO3BWTOK HOPM
CyAOBOro NpaBa CUCTEMaTHUUYHO, He BigQintoouM Horo 3a nobamu. Tomy
Wo cyaiBHAUTBO B 6inbWwin Mipi, HiX iHWI QINAHKKX NpaBa, 3anexHe Big
OepxaBHOI Bnaau, uer Buknag 6yne npuaepXXyBaTUCA XPOHOMNOTiUHOT
MEeTOOW | NTUME 3a OKPeMWMH nepionamu, AKi NPUAHANA yKpaiHcbka
icTopiorpadin.

Mpurapanmo Ui 0obu ictopil Ykpainv # BoagHouac T npasa: 1.
KHaxa poba, 10610 nob6a YkpaiHu-Pycu (X-XIV cT1.); 2. JIuTOBCLKO-
pycbka noba, To67o noba Benukoro KHazisctea JiuToBcbkoro (XIV-XVI
cT.); 3. Monbcbka po6a, To6T0 gob6a nNin NONbCbKOK 3aWMAHLUWMHOKO
(1569-1648); 4. [Noba [eTbMaHWMHKU, TOBTO reTbMaHCbKOi YKpaiHu
(1648-1781), 5. ABcTpilicbko-pocincbka noba, To6T0 goba nig 3am-
MaHwWwunHow AscTpii 1 Pocil (3 apyroi nonosuun XVII cTt. go 1917-1918
pp.), 6. lo6a BigHOBNEHOT yKpaiHCbKOi oepxasu (1917-1920 pp.) Ta 7.
CyuacHa pno6a nig NOHOBHOK pPOCIMCBKOK OKynaui€lo, Tak 3BaHa
YkpaiHceka PapaHcbka CoudianictuuHa Pecny6nika 3 uacTMHamu
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YKPaiHCbKOT TepuTOopii Nig NONbCbKOK, PYMYHCbKOK i YECBbKOK OKYy-
nauiamm.

Y uin npadi 6yne 3’'AcoBaHa iCTOpiIA cyniB i CynoBOro npouecy
CTaponasBHbOl YKpalHW, AKA 3aKiHUYETLCA ynagkom YkpaiHu-IeTbmaH-
LWMHU,
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I. KHAXA OOBA

CydiBHUUMBO KHAXCOI 006U nodinaembcAa Ha A) csimcbke i B)
oyxosHe. CBiTCbKi Cyan oxonnioBanu cyaou a) nybniuHi i 6) npusamHi
(aomiHianbHi). Cynamu nybniuHumu 6ynu cyau: 1. kHAaCUd, 2. Bivosul
i 3. epomadcbKull.

A) CYQM CBITCbKI

1. KHAaocul cyd YMHUB CaM KHA3b, AK 3BEpPXHiA cynnAa kpato, abo
noro ypaoosyi. Cynoea Bnana Hanexana [O OCHOBHMX NpeporaTtuns
KHAXOro ypaay, a 060B’A30K CyOWUTH rpOManAH BBAXKABCA FOMOBHUM
060B’A3KOM BONogapA. LLlonHo 3rogoMm, 3 NOCTaHHAM KOHCTUTYLIIAHUX
OepxaBHUX YCTPOIB, CTABCA NepertiM, AKMA NpUBiB A0 NOAINY AepXaBHOI
CYBEPEHHOI BNaau Ha 3aKOHOAATHY, aAMiHICTpauinHy # cynosy. KHA3A
4acTo 3acTynanu KHAXI ypAanosUi, AKi CYAKXNH 3 OO YNOBHOBAXHEHHA
i B woro imeHi. CaMOCTIHHOI CyQOBOI KOMNETEHUil BOHU HE Mmanu.
Hahsaxnusiwnvm cynosum ypanosLlieM KHA3A 6ys cynosuin musyH, abo
TiyH, AKUA, MabyTb, 6yB iNEHTUUHUA 3 BUPHUKOM, AKOTO B Ni3HiWMX
Bikax He CTpivYaEmMO. BUpHHUK 3aCTynaB KHA3A B HaWBaXITUBIWWMX KaPHNUX
cnpasax, nepenoBCiM 3a BOUBCTBO, 3a AKe HaknapanacAa nybniyHa kapa
supu. BiH Haknapae Uk kapy Ha BMHyBaTUiB i cTAraB il OO KHAXOro
ckap6by. Mobiy BUpHMKA BU3HAYABCA MemanbHuK, MabyTb iQeHTUUHUNA 3
MEUYHUKOM, AKMIA pgonomaras BUPHUKOBI abo M CaMOCTIHHO NepeBoauB
CynooBi po3npaBy Ta BUOaBae BUPOKH, ane TiNbKKW B MEHLWWX Cnpasax,
ne kapow 6yna "npogmaxa”’. [1exTo yBaxa€ MeTanbHUKa CyOOBUM
nucapem abo ypagosuem, AKWA nepesoams 60Xi cyan. Kpim umMx asox
ypAnoBUiB, Ha@iNeHWx Ccynosol Bnapok, 6ynu we iHWi ypaposui,
no36aBneHi npasa KPUCAUKLUIT, AKi 6yNnu NONOMIXKXHUMHU A BUKOHABUUMMU
opraHamy cyny, a came A6emHuUKU, NETCbKi, OTPOKH i NUCUI.

Cynosi po3npasu BiabyBanucA y CTONULUI Kpato B pe3naeHUil KHA3A
("kHAX-AOBIP™), a60 B Pi3HKUX MICUEBOCTAX AEPXKaBK, Oe 3yNUHABCA KHA3b,
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06’hxakaroumn 3emMnio. 3 QOPYYEHHA KHA3A 06'i3aMnu Kpan TakoX Horo
YPAOOBLUI, AKi YMHUNKU CyOM, CTAraOuM NpU TOMYy CynoBi Kapu i onnartwu
00 KHAXOI cKkapbHuui.

KpiM unx cmonuuHux i 06°i3008ux cypnis, Ha NpoBiHUiT 6ynn Wwe
nocmildHi KHAXI Cypn, a came cyOu nocadHukis, (mMobmo KHAMCUX
HaMmicHuUKiB KOompi, NoQi6bHO AK i KHA3b, Manu nobiuy adMiHicmpayiGHoT
makoxc cydosy Bnady. Cydosa Bnada nocadHuka npocmsazanacA Ha
uiny GoMmy niduuHeHy OkKpyzy i oxonarBana BCi Cnpasu 3a BUIMKOM
mopzosensHUX, AKI po3znadas cyd mucAybkozo. OTOX 3 yBaru Ha
ocoby cynni, cyan NOAINANKCA Ha CyOM KHA3A | CyAu KHAXWUX YpPA-
posuiB. 3 yBaru Ha micue, oe BinGyBanuncAa cyaou, iX MOXHa NOAINKATYU Ha
cTonuuHi, 06'i3noBi i cyau nocanHukie. BpewrTi 3 yBarn Ha nocmitiHicms
cyOu NopinAnNMcA Ha NOCTiIAHI (CTONMUHI i NnocagHuUKiIB) | HENOCTINHI
(06’13po8i). 3a NnepeeemeHHA pPO3nNpaByM Cyn CTAraB onnartu. YacTuHy
onnar ogepxXyeanu cynoni i ypAROOBUi, a pewTa WWnNa OO0 KHAXOI
ckapbHuui, Kyan BnnaudyBaHo TakoX nybniuni rpowesi kapu: Bupy i
npogax ta KoHtickoBaHe MaWHO NpPU Kapi NOToKa W po3rpabneHHA.

KHAXWM cynam nianArano BCe HAaCeneHHA Kpakw 3 OEeAKUMU BU-
HATKaMMK, RK Wono ocib ("uepkoBHi nAK”), TakK i WORO cnpas (BipH,
Mopani, NOAPYXXA i T.iH.), AKi 6yNKn B mexax UepKoBHOI roprucaukuil.

2. Biyosul cy0 BupiwyBaB paHiule BCAKI CnpaBu NONiTUUHI, Kpu-
MiHanbHi i UMBINbHI, @ 3rogom cTaB o6MexyBaTUCA OO0 Cnpas, Wo Manu
3aranbHe, 0CO6NMBO BaXKHE 3HauYeHHA. Mepen BiYOBMM CyQOM PO3rnA-
DanucA cnNpasu NPOTU KHA3IB i UNeHiB iX pOOWH Ta NPOTU NOCAOHMKIB i
iHWKUX OepXxaBHUX YPAOOBUIB. 3 YaCOM BIUYOBMI Cyq nepecTas OiATH, a
B OEAKUX 3eMnAx Woro 3abopoHeHo. BiuoBuM cya NpoBOAUTL KHA3L,
KON" BiH CKNUKyBas Biue, abo BubpaHa BiueM okpema ocoba.

3. Mpomadcekul cyd, abo cyno HapoOoHWW, AIAB 3 HAWODABHIWWX
yacis, crnepwy, AK €AWHWA CYOOBWIK opraH, 3ronom nobiu aepxaBHUX
KHAXWUX cynis. OCHOBHUM BUOOM UbOro cyny 6ys BepBHUU cyO, cebTo
Cyn y Mexax CynoBOi rpOMaau — BEPBW. Y CKNag LbOro cyay BXOAWNMHK
BU3HAUYHI FPOMANAHMK, 3BaHi CYOQHUMN MYXaMU, CTapuAaMK a6o no6prummn
nioabMu, Ta BubpaHnn ronosa — sepBHUK cTapocTa. Ui cyan posrna-
nanu BCAKI CNpaBW — UMBINbHI W KapHi; BOHKM TakoxX 6panu yuactb y
NPOBEAEHHI BCTYNHOro cnincrea, nepenosciM Npu BEUBCTBI, WO CTanocA
Ha TepuTopii rpomann, abo kKpagexy, KONW chniguM 3NOYMHY Benu Ao
rpomagu. B goby nowupeHHA Mepexi KHAXUX CyniB KOMneTeHuin
rpoMaacbkux cyais o6mexysanaca abo W 30BCiM NpUNUHANACA Tam, ae
AiAB KHAXUA cyn. Po3mexyBaHHA KOMNETEHUIl MiX rpoMagCbKum i
KHAXXWUM cypamMu He 6yno. € nincraBn aymaTtwu, WO BepBW 4acTo 300-
6yBanu y KHA3A NpaBO Ha CyNOBYy BEpPBHY aBTOHOMIiIO 3@ NOCTiHHY
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rpowesy oOnnaTty, AKa mana BWHaropoguTh KHA3EBi BTpaueHi cynosi
Kapu i onnatv. Moxnueo, WO Bif rpoManCbkux cynis MoxHa 6yno
BiAKNUKATUCA OO0 CyAQy KHAXOro, ane NEBHOCTH WOOO ULOro Hemae.
OpHak CTOpPOHK MOrnv NoroguTucA, Wo6 sBigoarTy cnip Ha BUPIWEHHA
aepxaBHOro cyny.

B) CYOH NMPHUBATHI

MpusaTHi cyau, To6To cyau NaHcbki, abo QOMiHIANLHI, CnpaByBanu
naHW y BiOQHOWEHHI OO NiIQYMHEHOro 1M HaceneHHA, a came CBOiX
HeBiNbHUKIB, xnonie i po6 i NnoyacTy — A0 4YAaCOBO MOHEBONEHUX —
3akynie. B iCTOpUUHi yacKu NOABNAKOTLCA AOEAKI OOMEXEeHHA KONUCb
HeoBMeXxeHol Bnagu NpUBaTHOrO CyaiBHMUTBA, a NepenoBCiM BiQHOCHO
3aKyniB, AKMX NPaBO XOPOHWUTbL Nepen cCaMOBONEIO NaHiIB i NO3BONAE iM
BiIKNWUKATUCA Bifl BUPOKY NaHa A0 KHAXOro cyay. 3uacom ue CTOCOBaHO
TakoX y cnpasi B6MBCTBA HeBiNnbHMKAa 6e€3 onpaBOaHoi NpUunHU ("6e3
BMHU ybuen”). MNMaM’'ATHUKKU KHAXOI A06W He palTb TBEpPRAOi OCHOBM
ayMaTtM, Wo 8 TOW uyac AOMiHIANbLHA Bnapa 3eMnesBnacHWKa nNpocTa-
ranacA Takox Ha csobinoHe HaceneHHA. [10 NpUBaTHOro CyniBHULTBA
MOXHA 3auncnaTh TakoX CyRoBy Bnagy 6aTtbka Hag WOro AiTbMU.

B) CYOM NYXOBHI

LlepkosHi cydu icHyBanu B YkpaiHi-Pycu we no yacy 3aransHoro
oxpelleHHA kpako. Todi BOHM manu xapaktep Heo6O0B'A3ylouUMi i IM
nignAarany nuwe XpUCTUAHMU. NicNA NPUAHATTA XPUCTUAHCTBA KUIBCbKI
KHA3i BU3HaNKW UEpKOBHE CYHIBHUUTBO i 3 TOrO uacy BOHO CTanocA
060B'A3KOBUM. LlepkoBHi cyouM iCHyBanu nNpu €NUCKONCbKUX ypApax i
6yny NiQuYMHeHi KaHOoHIYHIM BNaai enuckona. Ix ropucamnkuia oxonniosa-
na: a) uepkoBHi ocobu i 6) UepKOBHI cnpasu.

a) L{epkoBHumMu ocobamu BBaXanuca 6ine # yopHe OyXiBHWMUTBO,
TO6TO CBAWEHWKHN 1 MOHaxH, Ta BCi Ti 0CcObu, Wwo 6ynu B AKUACb CNOCi6
3B’A3aHi 3 UEPKBOK: pOAMHA CBALWEHWKA, LepPKOBHA npucnyra, nikny-
BaHLi LepKBU, TO6TO 0CObMH, WO KOpUCTanM 3 AONOMOTM A ONIKU LEPKBH,
nepeOoBCiM Kaniku, XBOpi, WO NiKyBanUCA y LEPKOBHUX MiYHWLUAX, Ta
BCi, WO 6ynU BUKNKOUEHI 3 MEX CBOro CYCnifnbHOrO cepenoBuna,
Hanpuknag i3roi, po3CTPUXEHI Yepui, CUHM CBALLEHUKIB, AKi ”"HEe BUBUNIH
rpamoTn” W cami He CTanu CBALWlEHWKAaMH, ToOwo. LlepkoBHi nroawm
nignArany B yCix cnpaBax BUKNIOUYHO HOPUCAMKLUIT LEPKOBHOIO cyay, 3a
BUIMKOM CNpaBu 3 HEUepKOBHWMMK NoObMMU, KOnNu aiAs "obuun cyn”,
3N0XEHWN 3 BiONOPYUYHHUKIB KHA3A | LEPKBU.

6) He nvwe uepkoBHI ntoau, ane W BCe HaCEneHHA nignarano
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UEPKOBHIN IOPUCAMKLUIT B T.3B. yepKoBHUX, aB0 €ENUCKONCLKUX Cnpasax.
Ue 6ynv 3apiBHO KapHi cnpasK (3NOYMHU NPOTH BipH, NpeaMeTy KynbTy,
3HeBara UepKBHW i NOCBAYEHUX MiCLb, 3NOUYMHM NPOTH NOAPYHOKA i BCAKI
amMopanbHi Ta CKaHpanbHi BUMHKH), AK TAKOX CNPaBU LUMBINbHI (MAanHOBI
NOMiIX nogpyramu, cnaglimHHi 1 iH.). TonoBHUM OXxepenom AK dop-
ManbHOro, Tak i MaTepiANbHOro npasa ANA LUEPKOBHMX cygis 6yB
HOMOKaHOH i cnepTi Ha HBOMY LEPKOBHI yCTaBW KHA3IB.
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. IMTOBCBKO-TNOJIbCbKA JOBA

3 yBaru Ha Te, WO NiCNA BTpaTK HE3aNeXHOCTW YKpaiHCbKi 3emni
ONUHUNKUCA NOYACTH B Mexax MNonbui, a nouactn y Benukomy KHA3IBCTSI
JIMTOBCHKOMY 3 pPi3HMM AepXKaBHO-CYCNiNbHWM NafoM i NpasomMm, cyais-
HKUUTBO Ui€l nobu cnin nogaTt OKpeMo anA 060x 3aMMaHUIMH.

A. CYQHN HA YKPAIHCbKUX 3EMNAX Y CKMAAl NOMNbLWl we
[OBro 3anuiwanuca 6e3 3miH, NoaibHO AK | agMiHicTpauifR LUKX 3eMens.
WonHo nip kiHeue XIV cTONITTA BBEOEHO, i TO MOBOM, ypAQl KO-
PONiBCbKMUX HaMICHMKiB, CTAPOCTiB, B PyKax AKWX NOEAHAHO aaMiHi-
CTpauinHy i cynosy snafay. Xou cyf CTapocTiB 3BaBCA CYOOM 368MCbKUM
(terrestris), BiH 6y8 6inbwe 36NMXEHUN A0 MNi3HIWKWX CyAiB FOPOACLKHUX,
AK 0O cyaiB 3eMcbkux. CtapocTiB 6yno cnouatky gBa: y J1bBOBi i
CAHoui, a sropom 6inbwe. B unx cypax, WO BiOAPI3HANKWCA BiO NONb-
CbKMX, We [oBWUiA yac 36epiranicA BNNMBKA QABHLOMO YKpPAaiHCLKOro
npaga. Mo6iu uMx cymie NPopoOBXyBany AIATU NaBHi cyOu 2poMadChKi i
NMOYMHANM PO3BUBATUCA OKPEMI CyOU MiCbKi TUX MICbKKUX rpomapn, wo
3pno6ynu npuBinen margepbyp3bLKoi caMmoynpasy.

OCHOBHa 3MiHa UbOTO Cyl0OBOro yCTPOIO NpUiWNa 3i 3piBHAHHAM Y
1434 poui yKpaiHCbKMX 3eMenb 3 KOPOHO, TO6TO 3 KOpiHHOO lMNMonbueto
i 3 3aBeaeHHAM Ha HUx 1435 poKy HOBOI agMiHiCTpauUifHOT i CyRoBOI
CUCTEMM, CNEPTOT Ha NONbCbKkMX B3ipuAax. CynoBHUA yCTPiA CNUPAETLCA
3 TOro vacy Ha TPWUNMEHHY CHUCTEeMy CTaHOBO-LINAXETCbKUX CyAais:
3eMCbKMX, FTOPOACLKUX | NIAKOMOPCbLKMUX.

Cydu 3eMchKi BingineHo Big enagun ctapocTy U BBeOEHO BUOOPHUN
npuHuun. B agmiHicTpauifHKWi cknag cyny BXoAvnu cynna, Nigcynok,
nucap i KOMOpHUKK. Po3npasu BiB CyAfdA NpW CnisyvyacTi acecopis.
KoxHa 3eMnA Mana oaouH 3eMCbkuid cya. annwunHa 6yna noginexa Ha
YOTUPH 3eMNi: NbBIBCbKY, ranuMubKy, NEPEMMCbKY W CAHiUbKY, AKi
TBOPHNHU T. 3B. Pycbke BO€BIACTBO. KpiM HbOTO Ha 3axiAHO-YKpaiHCbKNUX
3eMnAx 6ynu we BO€EBiIACTBA NOAINLCLKE | 3roaoM 6enb3bike. XonMuwnHa
XO4 HOMiHanNbHO Hanexana ao Pycbkoro Boesigctea, 6yna Bipokpe-
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MfeHa ¥ ogepxana Ha3By 3emni. 3eMCbKi Cyau po3rnAgany uMBinbHI
cnpasu WNAXTH.

Cyodu 20podcebki (NO-NONbCLKU FPOAOCLKI) po3rnAganu BaXnNusiwi
KapHi cnpaeu nig NpoBOAOM CTAaPOCTH AaHoro ropoay. Moai6Ho Ak Npwm
3eMCbKHX Cyfax, KoMneTeHUiA CyAis ropoacbkux Byna TepuTopiANbHO0
3 TUM, WO B HAX PO3rNAQany cNpasu AK WNAXTH, TaK i HEWNAXETCbLKOro
HaceneHHA. Cnouatky 6yno 6arato ropoacbkKMx OKpyr i cynis. 3 XVI
CTONITTA KOXHA 3emNA mMana nuile ofiHe Cynose CTapoCTBO rOpoAchbKe
i OOMH TOPOACLKKWIA cya.

CyOu nidkoMOPCbKi YN TaKOX LUNAXETCLKMMKU CyQamu, N0 OQHOMY
B KOXHi# 3emni. BoHn obmexyBanvca A0 po3rnagy MexXoBuX, TOBTO
rpaHnUuYHMUX, CNOPIB.

Buwunmu, anenAauitHMmn yctaHoBamun 6ynu siuosi cyOQu 3arany
WNAXTK BOEBIACTBA, AKi 36MpPanMUCcA TPUUi Ha pik Nig NPOBOAOM BOEBOAM.
3 XV cToniTTA anenAuil AWNW OO0 KOPONA i 3 TOro vacy BiYOBI cyau
nouanu 3aHenanartw.

Mo3a uielo CUCTEMOO OEepXKaBHO-WNAXETCbKMX CyAiB iCHyBanu e
CyOM MICbKi i CiNnbCbKi, NpKBaTHI (QOMIHIANBHI) A AYXOBHI.

Micbki cyOu ue 30e6inbWOro TBOPU HIMELbLKOro MIiCbKOro npasa,
4acTo 3BaHOro, nNpasoM margebyps3bkuMm, i Horo npaktTuku. Lle npaso
6yno cunbHO 3aecopMoBaHe i ob6mMexeHe nif BANMBOM NONbCLKOI
wnAaxeTynHU. BoHn manu posrnppaty yci cnpasn Ha TepeHi MicTa, AK
nepa iHcTaHuia, abo AK iHCTaHUiA Apyra, ANA po3rnAdy BiAKNWKIB BiO
CinbCbKUX cynis.

Marne6byp3bke npaBo, yCTpiv i CyQiBHUUTBO, MalOTb NOAUBYTiQHY
500-piuHy icTopito B YKpaiHi, npo wo 6yne we Moea 3roqom. B ubomy
Micui 3rapanmo We TiNbKKW, WO 3i 3axigHO-yKpaiHCbKUX MICT HWNH
anenAauii 4O CyaQy MAaTipHOTO, TaK 3BaHOro cTapworo MicTta, J1bBoBa, a
3BiATH OO KOMicapcbkoro cyay B Kpakogi. 3 uacom anenaudii BiQ MiCbKMX
cynis nepexoaATb OO0 KOPONIBCLKOro cyay. Buwwuin Micbkui cyn mano
TakoxX MicTo CaHik.

Cinbcbki cyOu nOoOinANMCA Ha CyOW HiMEUbKOro, yKpaiHCbKOroO i
BONOCBLKOro Npasa, 3anexHo Big TOro, Ha AKOMY npasi ui cena 6ynu
ocHosaHi. Cyau cin, oCHOBaHUX Ha OABHLOMY YKpalHCbKOMY npasi,
6ynu noaibHi A0 rpomancekux cynis nonepeaHLoi nobu. Ix cknan 6ys
KONneriANnbHUM 3i CiNbCbKMM OTamaHOM Ha yoni. Wi cyau posrnaganu
cnpaBy UMBINbHI i MEHWIi KapHi MicueBoro HacenenHHA. 3o0kpema
3aMManvcA po3lyKaMu 3N0UNHLIB.

OowminiansHi cydu Binbysannuca y Mexax NaHCbKUX MaeTkiB. HuMm
KepyBas naH a6o su3HaueHa HMUM ocoba. B cknapg cyay BXxoaunu Takox
npenctasHuku cena. Cyn po3rnAanae cnpasu nepwoi abo Apyroi iHcTaH-
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uil, AKi NpPMXoAMNM A0 HLOrO WNAXOM BiAKMUKY BiA BUPOKIB CiNbCLKOTO
cyny.

AdyxosBHi cydu, WO npoRoBxyBanu [OIATK 3 nonepenHbLOi QO6MH,
3aMHKaOTb CUCTEMY TOAIWHIX CyAniB HAa YKPAIHCbKMX 3eMnAx nig Monb-
weto.

B. CYOK HA YKPATHCbKUX 3EMMNAX Y BENMUMKOMY KHA3IBCTBI
NMIMTOBCbKOMY nepenwnu 4oTupu nepioan iCHyBaHHA, MeXaMH AKUX
€ poku 1386, 1566 i 1569.

o 1386 poky Ha yxkpaiHCbkux 3emnAax nig JIMTBOKO naHyBano
panblie MicueBe AAaBHE NpaBo i 3 ManMMK 3MiHaMu 36epernucA naBHi
CynoBi YCTAaHOBM. Y KHA3IBCTBAX, AKi 3aQepXanu CBOIX OAaBHIX KHA3IB,
3BepxHiM cygneto 6yB yAinbHWUA KHA3b, a B 3eMNAX, WO nignanu nig
6e3nocepenHio BNaay BeNUKOro KHA3A, cynoBa Bnapa 6yna B Woro
pyKax, AKY BiH BUKOHyBaB cam abo uepe3 CBOro HaMmicHMKa. 3HaHi Ham 3
nonepenHLoi OO6M Cyan KHAXUX NOCAOHMUKIB, LUEPKOBHI i rpOMaacChKi
Cyin NONOBHIOKOTL 06pa3 CynoBOl CUCTEMU TOro nepiony. HOBU3HOW €
nuwe cyq BENMUKOro KHA3A Hap nianernMMmu oMy KHA3AMM.

Apyaul nepiod (1386-1566). Llen ctaH 3miHuBCA nig KiHeub XIV
CcTONITTA. Benukni kHA3b NiKkBiAYE 0OQHEe yAiNnbHe KHA3IBCTBO 3a OOHUM,
a Kpescbka yHia 1386 poky BiaunHAe BopoTa Benukomy KHasipcTtsy
JTnTosCcbKkOMY ANA BNNMBIB 3axXiQHO-€BPONEACBKUX i NONbCbKKUX, B UM
TaKOX Ha yKpalHCbKMX 3eMnAx. CynoyCTpin 3a3Ha€e NOMITHUX 3MiH, XOu
Yy HbOMY W€ 3aXOBanoOCA YUMMano CTapoyKpaiHCbkoro 3micty. Cypnosa
cucTema uboro nepiogy oxonnktoe Taki cyaun: 1) nepxasHi, 2) Micbki, 3)
rpoMagcbKi, 4) QOMiHIANLHI | 5) QyXOBHi.

1. OEP>XXABHI Cyau

HepxaBHi cyan 3HaxoQWNMCA B pyKax BENUKOro KHA3A i KHOro
ypAQosuis. AgMiHicTpauiHa Bnaga 6yna noBA3aHa 3 YCTPOEM i BNaaow
cynosoto. Ui cyam noginAnvuca Ha cynu a) npoBiHUitHI | 6) yueHmpansHi.

a) lMposiHyitHi cydu

lMposiHuyitiHUMU cydamu 6ynu CrouaTtky CyQu BEIUKOKHANCUX Ha-
MICHUKIB, NOCaAXeHWX Ha 3aMKax i rocnoaapCbKUX MaeTKax, a 3roqom
CYyQW CMapoCMUHCbLKI | BOEBOOCLKI Ta CYQW BEUKOKHANCUX OepacaBuiB,
AKi KpiM 3apAny MaETKy CNOBHANMK we nybniuHo-aamiHicTpauifni hyHk-
uii crapocris. ™ nignaranu 60ApKU, a TO K KHA3i agMiHiCTpauUiRHKX
OKpYr, AKi 3BUYANHO CXOOUNUCA 3 MEXamM1 NOBiTY, & KPiM TOro MmillaHu
HeyKkpinneHnx Mmict 3 margebyp3bkoro camoynpaBoto. Oyxe 6ararto
60Ap | KHA3IB, ,AKi 3roQOM NEepeMiHUNKCA B LWNAXTY, BUALWNMK 3-nig
NPOBIHUIMHOI tOoprUCcAMKLUIT | cTanu nignAraTk 6eanocepeAHbO UEHTpanb-
HUM cygam. Takox uumano cnpas nepenwno, o6os’askoeo abo da-
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KyNnbTaTMBHO A0 LEHTPanbHUX cynis. Lli cyan 6ynu ogHooco6osi. Ix
ouonoBanyu BOEBOAMW, CTAapoCTH a60 Aepxasui caMi, a60 iX 3aCTYNHUKH,
3BaHi HamicHMKaMu uuM mapwankamu. Ui cyau posrnspanu cnpasu
BiNbHOro HaceneHHA, WO NiANArano NprMBaTHO-NpasHin Bnagi Benukoro
KHA3A AK 3emneenacHuka. Bin 1529 poky Ui octaHHi npoBagunu po3npa-
BU B TOBaApPUCTBI We asox wnAxTuuis. Cynosi cecii Binbysanuca 4oTUpuH
pasu Ha pik i TpuBanu 4OTHMPHW THXHI. KaHuenAapia cyny ypapysana
nocTinHO. JInToBCbKMA cTatyT 3 1529 pOKy BBIB PI3HMUIO MiX Cyaamu
BOEBOAIB, CTApoOCTiB i OepxasuiB. BUPOKKM TUX OCTaHHIX nipnAranu
cynosi BoeBoan. B 1542 poui BU3HAHO BOEBOOCHKI CyOu cydamMu BUWOI
iHCcmaHyiT TakoX AnA po3rnAany BUPOKiB cydiB cTapoctie. Biaknuku Big
TUX Cydie MOrNW WTK We N0 cedMOoBUX CyOiB NAHOI 3eMni.
6) LeHnmpansHi cyou

LleHTpanbHi Cynosi ycTaHOBW CknapanucA 3i cynie: 1) rocnopap-
CbKOrO, 2) KOMicapcbkoro, 3) acecopcbkoro, 4) MapwankiBCbKoro i 5)
cyny naHis-pagm.

1. F'ocnodapcbkull cyd — ue 6y 6e3nocepenHin cyn rocnonapn,
TO6TO BENUKOro KHA3A, AKMA 3a 3acagamMy nonepenHbol o6y BBaXasCA
HanBMWMM cynaerlo Kpako, Bil AKOro noxoauna ycAka cynoBsa Bnapga.
BiH nposoaus posnpasy i BupillyBas Cnpasy cam, XOY 3BHYAWHO Ha
cyni 6ynn npucyTHi noro ypaaosui abo nann-pana, kHA3I i 60Apwn, ane
TiNbkW 3 popanuum ronocoM. Llen cyn posrnagas yci cnpaBuy ocib, Wwo
6e3nocepeNHbO NiONAFany¥ BENWKOMY KHA3EBi, Ta YMMAnNo BaXNMUBWUX
cnpas, NnepenoBCiM NONITUUHKUX, 3B’A3aHUX 3 AepXKaBHUMHU (hiHaHCaMMK,
NUTAHHAMMU WNAXETCLKOI YECTHU TOLWO. A BTiIM, BENUKUMA KHA3b Mir B3ATH
nig CBiM PO3rNAQ YCAKi iHWIi cnpaBW, a TaKkoX po3rnAagae anenAauil i
0T308BM {CKapryv Ha cyanis) Ha BUPOKU HUXYKUX cyfdis. 3a CTApOPYCbKUMH
TpaguuirMu Uen cyn Binb6ysascA TaM, noe nepebyBaB BENWUKWM KHA3bL. 3
uacy Il FflutoBCcbKOro cratyty kono 6e3anocepenHb0O NinBNaaHWX roc-
nopapesi oCi6 ayxe 3meHwunocAa. Flocnogap po3rnanae cnpasu OCO-
6UCTO. ane BiH Mir TaKOX QOPYUUTH iX BU3HAUEHUM ocobam, Komicapam
abo acecopam, Bifl AKKX i NiWNK HA3BK LMX BENUKOKHAXWUX cyAiB. AKwo
B rocnoaapcbKoMmy cyai He 6paB yyacTu cam BenuKWM KHA3b, Bif HOro
BUPOKY MOXHA 6yno BiAKNMKATUCA OO BENMKOro KHA3A, AKUA Mir BUPOK
3aTBepamuTH, 3MiHKMTK abo K cCKacyBaTH.

2. Komicapcbkuli cyd, 3HanHn 3 XV CTONITTA CKNagascA 3 Be-
NUKOKHAXMKUX KOMiIcapiB i He 6yB NOCTIMHOK YyCTaHOBOW. KomicapHi
6ynu iMeHyBaHi ONA KOXHOro npouecy okpemo. 3a0ebinbworo Ko-
MICapCbKMW CyQ pO3rnAfaB cnpasu PYHTOBO-MeXOBi, AKi cnig 6yno
aocnigxysaTu Ha Micui. Big 1566 poky uen cyn po3rnAagas nuwe
cnpasy NPO MeXi MiXK MAETKAMK BENUKO-KHAXWUMHU i WNAXETCbKUMU Ta
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Npo BUKYN 3acTaBu rocnodapcbkux MacTKiB. Bioknuk Bia BUPOKIB LbOro
cyay AWos 0o rocrnogapA.

3. Acecopcekul cyd Bia XVI cTonitrA NOCTIRHO 3acTtynae rocno-
papA y Woro cynoeux obos’'Askax. BiH piAB nuwe B Mmicui nobyTy
BENUKOFrO KHA3A i nig #Aoro Harnanom. Llew cyn uyacto nepenasas
cnpaBy OO 0COB6MCTOro BUpiWEeHHA BENUMKOro KHA3A a6o 3BepTaBcA OO0
HbOro 3a noyyeHHAM. BWpok, BMpaHui 3 “Hayku rocnogapa”, 6ys
ocTaTouyHMIK. Big iHwWnx BUPOKIB MOxHa Gyno BigKNUKATUCA OO roc-
nonapcbkoro cyny. Llen cyn niAs konerianeHo. BiH cknagasca 3 TpboX
abo 6inblue acecopis, NpM3HAYEHUX BENUKMM KHA3EM 3BUUYAAHO 3-MOMIXK
naHie-pagu.

4. Mapwankiscbkul cy0 TaKOX mMas 3aBAaHHA 3acTynaTtu BENIUKOro
KHA3A AK FONOBHOro cynnk aepxasu. Lied cyn 6ys 3BMuanHO 0QHOOCO-
6oBuM, piawe koneriaAnbHMmM. Cyanamm 6ynu oguH a6o Ginblwe mapwan-
KiB, HOMiHOBaHWX BENUKUM KHA3EeM. MapwankisCbKUi Cyq Pi3HUMBCA Bif
acecopCbKOro we W TMMm, Wo AiAB TaKOX Nif 4yac BiACYTHOCTH rocnodapA
y Micui cyny, a HaBiTb y Kpato. Ha WOro BMpoK MOXHa 6yno BHECTH
anenAuito 00 BENWKOro KHA3A, xi6a WO BWUPOK CNWPaBCA Ha HWOro
NOYUEHHA.

5. Cy0 naHiB-padu icHyBaB He[OBro, 3 Apyroi nonosuHWU XV cToniT-
TA 0o noasu Il JluToscbkoro CraTyTy, AKUK BXEe UbOro Cyay He 3Has.
Bin 3acTynae BenWknx KHA3iB NepefnosCiM nif yac iXHbOI 4acToi Bif-
CyTHOCTM B Kpaw. by ue cyn konerianbHuiA. Y HbOMy 3acipanu
MPUCYTHIi HA BENWKOKHAXXOMY OBOPI UNEHW BErKKOI KHAXOI padu. BiH
36MpaBCA CNoyaTKy OAMH pas, a NOTiM ABiUi HA PiK HA T.3B. POKOBUX
abo cypnosux cenmax. lNaHn Heoxoue BGpanu yuyacTb ¥ U1x 3'13aax i ToMy
cyn TaK i He po3BuHyscA. Cyn nadiB-pagM po3rnagas yCi cnpasw, Wo
HaOXxoAunu Ha po3rnAan Bennkoro KHA3A, 30Kpema CKapru Ha CTapocTiB
i BoesofiB. [JoNOMiXXHMM nepcoHanom cyniB uiei nobu 6e3 ocobucroi
ropucaukuii 6ynu 30ebinbluoro CTapoykpaiHCbKi ypAOoBUI: Qimcbki,
BuUoKCi, yB'A3U, nucapi i daku. Llen cyn, AK 3ranaHo, icCHyBas HEOOBIO W
He 3006yB 6iNbWOro BNNXBY Ha CynoBY CUCTeMy Benukoro fiuTos-
cokoro KHasiecTsa.

2. MICbKI CyaH

Micbki cyau AK aBTOHOMHi YCTaHOBM iCHYBanu Nuwe B TakWX MicTax,
AKi opoepxanu npusinen T.3B. marnebyp3bkoro npaea. MNo6iy Micbkoi
paauK, AK aaMmiHicTpauifHOl yCcTaHOBM, B UUX MicTax iCHyBana nasa
NPUCANCHUX, AK CYO0BWW OpraH MiCbKO! aBTOHOMIT W camoynpasu. Micbki
opraHu B yKpaiHCbKWX MicTax 6ynu opraHizoBaHi pi3HO, AyXe yacTo B
cnocib, cynepeuHun 3 ocHoBamu Marpebyp3bkoro npasa. BuHoto B
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uboMy Byna nepesara WNAXETCLKOT BEPCTBM B AiepXaBHiM agMiHicTpauii
i Pi3HWA 3MIiCT nNpusineAHMx rpamoT. 30e6inbWoro naBHUUMA Cynq
cknagascA 3 12 abo meHWwe CcynniB-nNnaBHUKIB, BUOUPAHUX 3-NOMIX
MicueBMXx MiwaH. 3BepxHMKOM naeu 6yB BIWT, AKOro 3acTynas T.3B.
NeHTBINT. Llen cyn posrnAanas yci cnpaBu MillaH, KpiM HanBaXnusiwmx
KapHUX, AKi pOo3rnApany MiwaHi aepxaBHO-MilaHCbLKi cyau. B neAakmnx
MiCcTax, B AKUX DiANU OKPEMi HayioOHanbHi HOPpUCOUKYIi — BIPMEHCbKA,
xupiscbka i ykpaiHcbka (Kam’'AHeub), iCHyBanuM okpemi cygu anA no-
OAMHOKMX HauioHanbHOCTEW. 3HauUHiWi BiAXWUNEHHA BiA 3aranbHOl Mi-
CbKOI CYl0BOl CUCTEMH BUABNANKU HCUOIBCLKI CyOU, AKI BUHWUKNKU KONO
XVI cronitTa. B ix cknag Bxoaunu “ctapuwi” xmnaiscbkoi rpomanu, abo
Karany, Ta pabiH, AK 3HaBelUb XWAOIBCLKOro npaea. AnenAauil 3 MiCbKUX
cyais Awnu ao cynis peAaknx Binbwnx micT (BinbHo, BepecTta, Tpoku),
AKi 6yNu B OeAKiA Mipi Tak 3BaHUMKU MaTipHUMKU MicTamu marnebyp3bkol
cuctemun. MNopibHni cynoycTpin manu cena, 6ynosaHi Ha HiMeUbKOMY
npasi, ane paneko He B¢i. MilaHu HeynpuBinenoBaHUx MiCT ninnaganuv
nig 3aranbHy OPMCAOMKLIIO CyqiB CTAapOCTiB.

3. TPOMAACHLKI CYOM

pomancbki cyou, 3BaHi cydamu konHumu, 6ynu iHCTUTyUiAMMK
0AaBHLOrO 3BMUAEBOrO Npaea, NOYATKWU AKUX CAraroTb OOICTOPHUUYHUX
uacie. BoHu BinnoeigarTb BepBHUM cydamM Kuiscbkoil nobu. KonHi cyaun
6ynn HenepioguyHMMK 360paMHu rpOMapAH WUPWUX CYQOBUX OKPYT,
3BaHMX “okonuuer”, AKi Npuxoannu Ha cya Kynot abo Konoto, 3BiaKK
M niwna Ha3ea Tux cyais. Kony 36upas TOW, "KOMy Wwikoaa craHe”, abo B
MOro 3aCTYNCTBI CiNbCbKa CTapllMHa UM BNACHUK MAETKY. IHKONK CkNu-
KaB Kony ocymxeHun, wo6 nomaratuca perabinitayii. Kona, Ak 3annwok
npapasHboi 6e3CTaHOBOI rPOMAACLKOT OpraHisauii, 36eperna csivn 6e3-
CTaHOBMW xapakTep. Y HiiA 6panu yuacTtb, AK cypfdi i nigcyaHi, 8ci
CTaHM, BiA XNONiB-KpiNakKiB A0 WNAXTH i NnpeacTtaBHUKiB ypARy. KonHe
CYOOUNHCTBO 3BUYAWHO NOYMHANOCH CAiQUOID “rapayoto KONoK”, a Ha
Micui 3NOuMHY, PO3rNAQANOCA "rONOBHIWOK KONOK” i 3aKiHYyBanoCA
”0CTaTOUHOI (reHepanbHOKO, 3aBUTOKO NPUCAXHOKY) KONOK”. OcTaHHI
npouecoBsi Ail BinbysanncA Ha NOCTIMHUX CTapoaaBHiIX CyQOBUX MICLIAX,
"konosuwax”. PeueBa KOoMnNeTeHUiA KONHUX cynis 6yna wupoKa, xou i
He oxonnkoBana BaXHiWKMX NyGniuHKWX 3nounHiB. Big BMPOKIB KONHOro
cyay WWOB BiAKNWK RO CyAy rOpPOACLKOro, AKOMY KOna yacom cama
nepenasana TpyAHiwi cnpasu 0o supiweHHA. KonHe cynisBHMuTBo 6yno
Bu3HaHe | JIMTOBCbKMM CTATyTOM i Tak 6yno BTArHEHe B CUCTEMY
nepxasHoro cynisHuMuTtea. Il NTUTOBCbKMK CTATyT HaBiTb HamarasCA
BM3HATKU MOro 3aranbHUM. Ane HOBWK CyCRiNbHO-NONITUYUHWA nag,
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3aKkpinayytoun CenAaHCTBO, He CMPWUAB UMM 3aranbHWUM, 3BUUAEBUM,
rpPOMaAACLKMM CynaM i BOHM NOBOMI 3aHUKNM. 3anuWilkK uUMx cygis
36epernuca no XVIIl cToniTTA.

Mo6iu 3BMUAEBOro Cyay CinNbCbKe HAacerneHHA nignapano we nig
iHWIi cynoBi FOPMUCAMKLUIT, 3aNeXHO Big NOr0 CyCniNbHOIro NOXOMXEHHA i
BiR TOro, xTo 6yB BNacHUKOM 3eMni, HA AKOMY BOHO Xuno. CenAxu, Wo
XUNU HA BENUKOKHAXMUX FpyHTax, 6ynu nigcyaHi gepxaBHUM cynam,
T06TO cydam cmapocmis. 10 APyroi NONOBMUHU XV CTONITTA TUM Cynam
6ynu niacyaHi Takox yci cBobifHi CenAHW i 3-N03a KOPONIBWHHMY.
MewkaHui cin 3 margebyp3bKol0 caMOynpasord CyaAUnUCA B naBHUYUX
cydax, a BCi iHWiI cenAHM 6ynK nignaHi QOMIHIANLHOMY CYRIBHUUTBY
3eMneBnacHUKa.

4. JOMIHIANBHI CYOu

OowminianbHi cyau, ceb6TO Cyau NpuBaTHUX 3eMNEBMNacHWKIB Hapg
noceneHMMn Ha TepuTopil ix Oibp cenAHaMu OxonnBanu cnepuy
nuwe HecsobinHe, abo nisceobigHe ("noan B neHAsix”, "3akynu”)
HaceneHHA. 3roaoMm, nig BNNMBOM NOWMUPEHHA y Bennkomy KHA3iBCTBI
JluToBCHKOMY 3axiNHBOEBPONENCBKMUX 3pasKiB heBQanbLHOro Cycninb-
HO-MOMNITUYHOIO YCTPOK, NPABO NAHCLKOro (OOMIHIANBHOro) cyay no-
WMPEHO TaKOoX Ha uine cBobinHe CENAHCTBO, ¥ CynoBa Bnaaa seifwna
Yy KOQEKC NpUBINEIB NAaHCbLKUX TEPUTOPIANbHUX iMyHiTeTiB. llle nuwe
OeKinbKa BaXuux 3nouuHie, AK po36in, nipnan, Hai3g, Hanexanu no
komneTeHuil aepxaBHuXx cymiB. |l JINTOBCbKUIA CTATyT OCTATOYHO
3ab0poOHMB OepXXaBHin Bnafgi B3arani BMiWyBATUCA B MaHCbKe CyAaiB-
HWUTBO.

[omiHiANbHE CYQiBHUUTBO NPOXOONNIO 3BUYAMHO B OBOX iHCTAHUIAX.
CnovaTky cnpasu po3rnAganu cinbCbKi cydu omamaris, Mabytb y
NPUCYTHOCTI nNpencTtaBHUKiB rpomagu ("nobpux nogen”), a 3roqom
cnpasa MOrna nepenTy Q0 OCTaTOYHOro Cyay naHa. Ane naH Mir KOXHy
cnpasy poO3rnAHYTM OCOOGMCTO Bif caMmoro nouatky. CinbCbki cyaM
iCHyBanu TakoX y kKoponiswuHax. Bigknukn Bin HWx Awnu Ao cyny
KOPONIBCbKOro AepxaBuA, a 38iATH A0 KOPONIBCbKOro cyny.

5. AyXOBHI CyQlH

OyxosHi cynn, To6TO cyan enUcKoniB Ta ix kpunocis, 36epernn B
3aransHOMY NonepenHio opraHisauito i KomneTeHuito, AK 0cob6oByY TaK i
peuesy. Ane 3 NPUBOAY HE 3aBXAW NONPaBHOI KOHKYPEHUIT 3aranbHnXx
CyQniB Ta HENPUXUNBLHOTO BiOQHOLWEHHA OepXaBHOI BNaau, Kpyr QiAnb-
HOCTH UMX CyLiB i cuny ix BUPOKiB NOMITHO obmexeHo. Kpim niropen
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OYXOBHOrO CTaHy, B cnpasax, 3B'A3aHMX 3 iX LEPKOBHUM YPAOOM, Ta
3arany HaceneHHA, y OeAKux "OyxOBHMX” cnpasax, AK BaXHIiCTb i
HeBaXxHiCcTb wnoby, po3sia i T,0., AYXOBHUIA Cyn PO3rnAnaBs Lue BCi
cnpasu CBOEi cNyX6u i cenAH, AKi XUnu B UEPKOBHUX nobpax. TyT BiH
npubupas xapaktep OOMiHIANBHOro cyay.

Tpemit nepiod (1566-1569)

Y TpeTin nepion CBOro iCHyBaHHA BCTynuMna cynoBa cucTema
Benukoro KHasisctea JIntoscbkoro 3 noAeoto Il JIMTOBCLKOro cratyTy
1566 poky.

[o pedopmu cynisHMUTBA NpUBENU FONOBHUM YXHHOM CyaOBi Npu-
Binei marHartiB, Ha OCHOBIi AKMX BOHM Bynu BUHHATI 3-nig 3aranbHOI
ropucavkuil M nignadi cyniBHMuTBy Benukoro kHA3A. Le gyxe go-
WKYOBaNoO 3aranosi wnaxTu, 60 NpouecH NepeHoCHMNUCcA 3 NOBITIB OO0
nanekoi cronuui, WO OO0 TOr0 CNPUUYMHWNO We NEepeTAXEHHA UeH-
TpanbHUX CyAiB i AOBry W KOWTOBHY CyOOBY BONOKWUTY. YxBanamwu
6inbcbkoro (1564 p.) i BineHcbkoro (1565) cermie 3aBeneHo B 1566 poui
HOBWWA CydoycTpin cnepTui Ha B3ipuAax KOpPOHHK, a came Cyan 3eMCbKi,
3aMKOBI i MiAKOMOPCHLKi, AKI BXe paHiwe BBeOEeHO Ha 3axigHbOyKpa-
THCbKUX 3emnAax. Yci ui cyam 36epernu i Ha JluTBi CBiM cTaHOBO-WNA-
XeTCbKWM xapakTep. LileHTpanbHi Cyau 3anUWKUIKUCA HE3MiHHI, 3 TUM, WO
CKacoBaHO CyAa NaHiB-paam.

. Cydu 3emcbki 3aBefleHO Yy BCix nositax. BoHn cknapanuca 3
cynoni, nipcynka i nucapA, HOMiIHOBaHMX Benukum KHA3EM 3-NOMiX
YOTUPLOX KaHAWOATIB, HaMIUEHMX WNAXTOK NOBITY OCINOI Micuesoi
WNAXTU. 3eMCbKi cyaun 36MpanuUcA TpUUi Ha PiK i CYAUNN WNAXETCbKUA
3aran y BCiX UMBINbHUX CpaBax Ta MeHIWNUX KapHUX.

2. 3amkosi cyOu, 3BaHi TAKOX 20P00CLKUMU, MaNu xapaKkTep CyAis
KapHux. bynu ue ogHoocobosi cyau CTapocTis, y BOEBOACTBAX —
BOEBOMAIB, AKi OeWwo Pi3HWNUCA Big paHiWWX CTAPOCTUHCbKWUX CyniB.
Posnpasy Bis cam ctapocrta, 3rnAQHO BOEBOOA, abo HOro HamiCHUK
nigcTapocra, AKOro Npu3Hauysae 3-NOMIXK MICUEBOT WNAXTH NogibHo,
AK ropoacbKoro cynnr i nucapA. CynnR He BupiwyBaB cnopis, BiH
nnwe nbas npo 36epexeHHA NpaBHMX HOPM y xoAi po3npasu. Llen cyn
po3rnAfas CNpaeu WMAXTW, MillaH, a HaBiTb CENAH Ha WOMICAUHUX
"ropoacbkux poukax”. Konu ¢ctapocTa He 3acigas y cyqli, NpOTH BUPOKY
Horo sacTtynHuka MoxHa 6yno sigknukatuca no ctapocTtu. lNosa uum
BMNanKOM anenAauii HWwnu A0 LUeHTpanbHUX CyAiB.

3. Midkomopcekul cyOd 6y opHooco60BuMM CynOM, 3aBOAHHAM
AKoro 6yB po3rnag MexoBux cnopie. i cyau 3aBepgeHO y KOXHOMY
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nosiTi. NigkomopiAa, oQHOro Ha NoBeiT, Ha3Hauysas BenNnUKUM KHA3b, @ BiH
onA gonomorun K 3actyncrtea nobupae cobi 3-NOMIX MiCUEBOI WNAXTH
oaHoro abo OBOX KOMOPHHKIB.

Yemsepmud nepiod 3 1569 p. Jlyubkuli TpubyHan. Ko3ausxe cydiBHU-
uymso.

UeTBepTu# Nepion icTopii CydiBHALTBA HA yKPaATHCbKUX 3eMnNAX, WO
yBiAwnun 8 Bennke KHA3iBCTBO JIMTOBCLKE, 3B’A3aHMM 3 JTHO6NUHCBLKOO
YHiero 1569 p., nicnA AKOI TiNbKKM HeBeNuKa yKpaiHCbKa TepuTOpIA
sannwwunaca y BKJ1, a came bepecTeicbke BOEBOACTBO, AKe 36eperno
Manxxe He3MiHEHWI nonepenHin CynoBUIH yCTpin. Ha 3eMnAx, npuenHa-
HUx 6eanocepenHbo 0o KopoHu (ycix 8 BoeBoACTB Ta XONMCbKa 3eMNA)
NOLWMPEHO 3aranbHONOMNbCLKY CYAOBY OpraHi3auito 3 CyamMu 3eMCbKHU-
MK, TOPOACLKWMMK i NiGKOMOPCbKUMKU. [InAa TpbOox BOo€EBOACTB — Bo-
nuHcbkoro, Bpaunascbkoro i KWIBCbKOro, y AKWMX 3anuvlleHo B Cuni
JIMTOBCbKMM CTATYT i YKpalHCbKY YPAOOBY MOBY, 3a BUWY CynoOBYy
anenauito 6ys y 1579-1589 pp. okpemnin TpubyHan 3 0CiAKOM y Jlyubky.
Uen Jlyuskul mpubyHan cknagascA 3 genyTartiB 3 BonuHi, KuiBwmKHK i
BpaunaBwwuHK. MNMicna ckacyBaHHA ubOro "pycbkoro” TpubyHany HassaHi
BOEBOMACTBA NiIAYUHEHO 3aranbHOMY JTHOBNMHCLKOMY TpUByHanoBI.

MNMOMIiTHAM ABWWEM LBbOrO 4Yacy € BMHWUKHEHHA aBTOHOMHOrO crta-
HOBOrO KO3aubK020 CyOiBHUUMBA, AKE YAHUB reTbMaH Hafa NignernuMn
MomMy koszakamu. Lle cypisHuutrBo 306yno nig kKiHeub XVI ctonitTA
(koponiscbka rpamoTta 1582 p.) ypaaose BU3HAHHA.

3i 3miH, Wwo ix 3aseneHo B cyaax Benukoro KHAziecTea Jlntoe-
CbKOro HamsamiTHiwumu 6ynu nepebynoBa ueHTpanbHUX CyQiB Ha
KoneriAnbHi yCTaHOBY Ta 3aCHyBaHHA ["010BHO20 mpubyHany Benukozo
Knasiscmsa, wo ctanocAa 1581 poky. BiH cknapascAa 3 46 cypnpis,
BMO6paHUX WNAXTOK WOPIYHO NO OBa Bifl KOXHOTO NOBiTY Ha T.3B.
mpubyHanbCbkux coUMukax. Ui wnaxeTcuki genytatu subupann map-
wanka, AKWN 6yB ronosolo TpubyHany. KpiMm cBiTCbKMX AenyTaTie Oo
TpubyHany Hanexanu TakoX aenyTtaTtu OYXOBHi, 06MpaHi AyXOBHOO
Bnagoko. BoHM 3aciganu nopyuy CBITCbKMX CyaQiB nuwe y cnpasax, B
AKWUX CTOPOHOK 6yna gyxoBHa ocoba. TpubyHan ypaaysas y BinbHi,
Tpokax, HoBropoaky i MiHCbKy, a yacoMm i B iHWKX mictax. TpubyHan
6yB TiNbKW anenAuinHUM CydoM i pO3rnApas anenAauii Bia BUPOKIB
3eMCbKHWX FOpOACbKWUX i NiIOKOMOPCLKWUX CYRAIB. Y Nepuwin iHCTaHuil
TpubyHan po3rnanas nuwe ypAoHWYi cnpasy NpoOTH CyQOBUX YPAAOBUIB.
Y 1792 poyi 3aMiHEHO CyQM 3eMCbKi, rOpoacCkbKi M NIAKOMOPCLKI cydamMu
3eMAHCbKUMU, a 1791 nepeBeneHO peopraHi3auilo MICbKKMX cyAais i 1x
NiAYMHEHO acecopCcLKOMY CyQO0Bi AK CYA0BI anenauinHOMY.
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ll. JOBA T'ETbMAHWWHUA

3 BigHOBNEHHAM YKpaiHCbKOI gepxasu B 1648 poui y 6aratbox
YKpPaTHCbKKX 3eMnAx 3aBefeHO HOBWW AepXaBHWW YCTPiW, WO CTOCY-
BaBCA TakoX cynoycTporo. OCHOBY OaBHbOro CynoBOro nagy — Tpu-
UNEHHY CiTKY WNAXETCbKKUX CYAQiB, 3€MCbKWX, FOPOACBKUX i nigKo-
MOPCbKWX — 3aMiHEHO CITKOI KO3aubkux Cy0iB: CINbCbKUX (OTamaHiB),
COTEHHMX, NONKOBKX i reHepanbHux. Mo6iu Uiel OCHOBHOI AepXaBHOI (3i
3aCTepexXeHHAM WOoAO CiNnbCbKOro cyay) CynoBoi cucTeMun 36epernuca,
3a3HaBlKM 3HAUHMX 3MiH, OKpPeMi CyOu MiCbKi, 2pOMadCbki, OyXOBHiI, a
HaBiTb YACTUHHO OOMiHIANbLHI. [leAKi 0cob6nuBi Cyau 3aBEPLLYIOTb HOBUH
CynoBWH yCTpin Ykpainu. Lle#t ycTpiit 3a3HaBaB fnekinbka pasis 3miH umn
TO B HAcniQOK BHYTPilWHUX pedopM UeHTPanbHOro reTbMaHCbKOro
ypAQY, YH NiQO BNNMBOM POCIACBKOrO HaTUCKY, ane Ui HOBOBBEQEHHA
He 3MiHUNKM 3aranbHoOro 06pasy CcynoBOi opradisauil eTbMaHWMUHKU,
Cna60oto CTOPOHOO LbOro YCTpOKo 6yno NoegHaHHA BNaay BUKOHaBUOI
i CynoBOl B OOHWUX pyKax KO3aLbKOl YpPAQOBOI CTapWWHW Ta 3HauHa
KiNbKiCTb anenAuiMHMX iIHCTUTYLIR, WO NPMBOOMIO A0 QOBrol Cynoeoil
BONOKMUTH.

Lis cynoBa cuctema npoicHysana o 1760-63 pp., To06T0 A0 BeNuKOI
cynoBoi pecopmu reTbMaHa PO3yMOBCLKOF0, 3 AKOT NOUUHAETLCA Apyra
poba B icTopii cynis NeTbMmaHWKHW. BoHa noBepHyna Ao AasHix B3ipuis
3-nepen 1648 poky, 3aMiHMBWK KO3aubKi Cyau 3a B3opamu JTIMTOBCLKOro
CratyTy 1.38. cyQaMu cmamymoBUMU, TOBTO 3eMCbLKUMH, FOPOACBKUMH
i ninkoMopcbknMu 3 leHepanbHMM BiticbkoBuMm Cygnom Ha Joni, 3a
B3opom [onosHoro TpubyHany Benukoro KHAsiBcTBa JIMTOBCLKOrO.
Llen ycTpin npoicHysas 6e3 3miH ycboro 20 pokis; y 1783 poui BiH byB
3aMiHEHUH POCIACBKUM YPAOOM YCTAHOBaMMW, CNEPTUMM HA 3aranbHoO-
POCIHCbKUX 3pa3kax. BinHoBneHni 1796 poKy, BiH WWe iCHyBaB OEAKKMN
yac, 3asHaBWKW NOMiTHUX 3MiH. OCTaHHi pewTKW KO3aubkoi CynoBoOl
cuctemn 6ynu ckacoBaHi wWonHO B 40-mx pokax XIX ctoniTtra Bpas i3
060B’A3YIOUOK CUNOKO TUX KOOEKCIB Npaea, Wo AiAnM BNpOAOBXK BiKiB B
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Ykpaini, 8 Tim i npasa margebyp3bkoro. OTxe cynoycTpin uiei po6u
MOXHa NoQinnTHh Ha nBa nepiogu: A) Kosaubkunx cynie (1648-1760/63) i
B) rak 3BaHux CrartyToBux cyanis (1763-1783).

A.NEPIOO KO3AUbKHMX CyQIB

Moro xapakTepusyroTb 3 04HOro 60Ky MHAMI3M BENUKOT AePXKaBHOI
peBontouii, AKa NPOABNANACA TAKOX y PO3BUTKY HOBUX (hOPM CyniB-
HMUTBA, AKi BUHWKNWU He 3aKOHOOABUMM LUNTAXOM, arne WNAXOM 3BUYAIO
Ta 6inblWw YK MEHW OpuriHanbHOI iIMNPOBI3auil M aHanorii, a 3 gpyroro
—nNOCTiIWHI 3MiHM, BBOOXYBaHi POCINCbLKOK BNapoko, papma wo AnA
uboro He 6yno npaBHOiI OCHOBHW. Big pokiB reTbmaHyBaHHA |. Ckopo-
napcekoro (1709-1722) no nikeipauii pewTn aBTOHOMHUX npas MeTb-
MaHWWHU reHepanoMm PymAHueBoM (Big 1764) rMne nocTinHa 3aTAXHa
6opoTb6a 3a ykKpaiHCbKy ¢hopMmy i 3MicT cyniBHMUTBA YKpaiHu. Lo
6opoTbby HaWkpauwe iNCTPYIOTL OOrosopu 3 MoOCKBON, 30Kpema 3
pokie 1654, 1659, 1668, 1728, B AkMX NOCTIHHO cepen Neplwux BUMOT €
BUMOrvM 36epexeHHA faBHiX CyOOBMX YCTAaHOB i CynoBOro npasa.
PocificbKi 3MiHM 30e6inbWoro 3aTtopKyBanu B Nepwy yepry UeHTpancHi
CynoBi ycTaHoBuW, Npu 06roBopeHHi Akux, 6yne npo ue we Mosa. Kpim
pPOCIMCLKOro BNNMBY Ha CcyaM UbOro nepiogy Ta ix NpakTuKy, o6yMO-
BNeHy 3MiHOK CYCNiNbHO-NONITUMHKUX YMOB, OePXXaBU Manu we aefAke
3HauyeHHA pedOpMH, BBeOEHi UeHTpanbHOK BNafnotd eTbMaHLWWHK,
nepepnoscim 3a retbMaHyBaHHA MNony6oTka i Anocrtona, Xou BOHU 3ae-
6inbworo TinbkKM GOpMyNIOBanNu i NOrNAQany 3a BUKOHYBAHHAM TOrO,
WO WINAXOM CTOCYBaHHA yXe CTano NpasoM.

OaeHin nepioa cygie eTbMaHWWHWA, AKMH YMOBHO HAa3WBAEMO
nepionom Kosaubkux CyAis, OXONNIOE cyau He nuiue 1) Ko3aubki, ane A
2) micbKki, 3) cinbCbki, 4) AOMiHIANLHI, 5) OyxOBHI i 6) neAki ocobnusi.

I. KO3AUbLKI Cyau

Ui cyau MoxHa noginutu Ha cyau a) NpoBiHUiMHI i 6) cyau
UeHTpanbHi.
a) Cyou npoBiHUYilHI.

MpoBiHUIMKHI cyau cKnapanuca i3 CiTku CyAlis, Wo nianaranyM oauH
OOHOMY: CiNbCbKMX OTAMAaHiB, COTEHHUX | MONKOBUX.

1. CINbCbKI CYAU OTAMAHIB supiwyBany MeHW BaXnusi crnpa-
BW, UiBINbHI i KapHi, MicueBUX i 3aX0XKUX ko3akiB. BoHn 6ynu Ko-
neriAnbHi. ITM ronosyBas CiNbCbKMI OTaMaH, a NOPyY HLOro 3acipano
OeKinbka NpencTaBHUKIB KO3auTBa. Y MilLaHWX Cnopax MiX Ko3akamH i
cenAaHaMu pillana cTaHoBa NpUHanNeXHICcTb nisagaHoro. B TakMx cnpasax
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yacto 36MpaBCA MIXCTAHOBMWA cyn T. 3B. ypAd 3ynonHul, B AKWRA
BXOQWNM, KPiM OTamaHa i NpeacTaBHUKIB KO3aLbKOro TOBapUCTBA, TaKOX
CenAHCbLKWIN 3BEPXHUK — BIMT i NPeACTaBHUKKU rpomanun. 3 yBarn Ha
YacToTy TaKMX CNiNbHUX KONErin, wo iXx nopooXyBana CHiMbHICTb
rocnogapcbkux iHTepecie Ko3akiB i cenAH, oba ui cyau HasuBanu
3BMUYAMHO OOHOK HAa3BOK — CiNbCbKWMK cyn. BaxHiwi cnpaswn iHKONU
nepegasanv OO BULWKWX CyfdiB. HacTo CinbCbKi cyau cami nepepasanv
cnpasyv BUWMM Ccyflam COTEHHUM, abo 3BepTanuCA OO0 HWX nNo no-
YUEHHA, AK NOCTYNUTH y cnpasi. Hepinko CinbCbKi CyanM BMKOHYBanu
OOPYUYEHHA BULUMX CyAQiB, 30Kpema nepesoaunu BCTynHe CNiacTeo ToLWo.
JonomixXHUMK opraHaMu CinbCbKUX cyniB 6ynu CiNbCbKi OCaBynu.
Binknuku Big cyny oTaMaHiB AWK 0O COTEHHOro cyay.

2. COTEHHI CY[M icHysanu B MicTax, ge 6yB ocinok agMmiHicTpa-
LiAHOT OKpYrM — cOTHi. BoHKn 6ynu KoneriAnbHi i cknapganuca 3i COTHU-
Ka, ropogosoro 0TaMmaHa, NMMcapA Ta iHWKX UNeHiB COTEHHOrO ypAaay, a
HEPIOKO y BaXHiluMX cnpaBax, TAKOX i3 NPeACTaBHUKIB 3HATHOrO
COTEHHOFrO TOoBapucTBa. |IHKONMK B 3acinaHHAX COTEHHOro cyay 6panu
y4acTb MONKOBHUKK Ta UNEHW NONKOBOI, a TO W reHepanbHOl CTaplWrHM,
AKi Ha uew yac nepebysanu B OCiOKY COTHi abo 6ynn OO0 HbOro
penerosati.

3roooM, KoM Ko3aubka CTaplinHa onaHyBsana MiCbKi Cyau, COTEHH
CyQM 3aciganu pa3oMm 3 paTylWHKMMK, a TO B MaricTpaTtCbKMMWU Cypamu,
TBOPAUM MiwaHull Ko3aubko-MiwaHcbkul cyd. ¥ 1730 poui reTtbmaH-
CbKMM HaKas npuBEpPHYB CaMOCTIHHICTb THWX CyQiB i COTEHHWH cyq
3acigaB yXe OKpemo, LjoOHaMMeHWe He NYyYMBCA 3 MaricTpaTCbKUM
cynom. CoTeHHUIt Cyq po3rnanas yCci cnpasuy UMBINbHI | KapHi ko3auTsea
CBOro ociaKy Ta Tux ocib 3i CBOEI OKpyru, AKi He nignaganu nig
cinbcbKi cyau. TyT nepenoBCiM nonagana CiNbCbKa ctapwuyHa. Y miwa-
HUX KO3aLbKO-MillaHCbKMX cnpasax no 1730 p. coTeHHWN cyq 3acipas
pa3oM 3 MiCUEBUM CydOM MiCbKWUM, TBOpPAUK T. 3B. "O6ononHui ypan
MICbKWH”. Y cnpaBax, BUPIWWEHWUX CiNbCbKWMK CyOaMu, COTEHHUH cyn
DiAB, AK anenAuifHa iHCTaHUiA. A BTIM, COTEHHWH Cyd KOPUCTyBaBCA
npasomMm nepebpaTtu BCAKI cnpasu Bif cinbCbkoro cyny. Hepinko co-
TEHHWI cyn Nepefasas CBOI BaXHilWi cnpasy OO BUPIWWEHHA NONKOBOMY
CyQoBi, 30KpeMa y BUNaaKy CyMHIBIB | TPYQHOCTE# Y BUPilLEHHI NpaBHUX
npobnem, abo npocuB Npo noyuyeHHA. Big sMpokKiB COTEHHOro cygy
anenAauil AWNKY 0O NONKOBOro cyay.

3. MONKOBI CYOM piann B ocigkax nNONKOBMX OKPYr AK cyau
Nepwoi iHCTaHUii B UMBINbHUX | KAPHUX CMpaBax KO3aubKOi CTapWwnHK,
COTEHHOI | MONKOBOI Ta 3HATHMX 3HAYKOBKX TOBapuwWwis. BiH OiAB TakoxX
AK anenAuinHa iHCTaHUWIA ONA BiOKNWKIB NPOTU BUPOKIB Y KapHMUX i
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UMBINBHWUX CnNpaBax HWXYMX CYRiB. He nepecTepiratoun HOPM Ui€l
KOMNETEeHLil, NONKOBiI Cyau HepiaKoO po3rnAgany BCAKI cnpaBu, BHECEHI
A0 HLOrO CTOpOHamu, abo nNepenaHi iHWKMKM cynamu. YneHamu NONKoO-
80ro cyny 6ynu NONKOBHUK AK ronoBa, NONKOBWK CyaAA Ta iHWi YNeHu
NONKOBO! CTapWWHU i NPeACTaBHUMM 3HAUYKOBUX TOBApULWIB. Y MeHWw
BaXNYBKX CNpaBax yuyacTb NONKOBHMKA 6yna HeO60B'A3KOBA i BiH 4acTo
3aCcTynaBCA ufieHaMyW NOMNKOBOI CTapliWHW, nepepoBCiM 0603HUM. Y
3acinaHHAX NONKOBMX CyfliB 4acTo 6panu yuyacTb ropoaoBuMi OTamaH,
COTHWK MONKOBOro MicTa i NpPeACTaBHUKM MiCUEBOro Kosaursea, ay-
XiBHMUTBA # MillaHCTBA. Y BaXnNMBMX cnpaBax y CyaOBMX 3acCigaHHAX
6pana yuyacTb BCA nonkosa ctapwuHa. 1o 30-ux pokie XVIII ctoniTrA
NOMKOBI CyAM 4YacTO 3acifanu pasoM 3 MIiCUEBMM MICbKMM CyOooMm,
TBOPAYKN 3 HUM HaBiTb CNinbHI, MiaccmarHosi ycmaHosu. Y XVIII cToniTTi
3HAYHO OOMEXEHO KOMMETEHUIK MONKOBUMX CYAIiB Y KOPWUCTb reHe-
pansHOro cyay, nepefoBCiM y cnpaeax, Qe rposvna kapa Ha ropno i
no36asnNeHHA YECTH.

Cynosi cyHKLUii Mana TakoxX KaHLenApiAa NoNKoBOro ypAany, 3okpema
y XVII cTonitTi. B cydi nonxoBoi kaHuenApii noctinHo 6paB yyacTb
NONKOBHMUK, @ NOPYY HLOrO NOKMUKaHI HAM UTeHU NMONKOBOT CTapWHHM,
MabyTb AK QOpagHUKKU. MOXHa AyMaTH, WO BnacHe B OCOBUCTIN NpUCyT-
HOCTU NONKOBHMKA 6yna pi3HWUA MiX CyOOM NOMKOBMM i NONKOBOI
KaHuenapii. B uen cnoci6é cyn nonkoeoi kaHuenapii 6ys Hemos 6w
0COOUCTHM CyQOM NONKOBHMKA, AK HAYanbHOro cynai NonkoBOi OKPYru.
3 XVill cTonitTAa uer cyn po3rnAgas anenAauil Ha BUPOKM NOMKOBUX
cynis. MoxHa gymatd, WO ue QiANOCA TOAI, KONW B pO3rnAfdi cnpasu i
BMOauvi BUPOKY MONKOBHWUK He 6paB yyacTu. BUpoku NONkoBux cynis
MOXHa 6yno OCKapX1TW nepen ueHTpanbHUMK cyaamu. BigHOCHO BCix
MicueBMXx Ko3aubKux cyfis Tpeb6a 3aBBaxuTh, wo 6nuxue 1648 poky
BOHW 6ynv opnHooco60Bi i ix ouontoBanu wedu aMiHICTPALIMHUX i
BiIHCbKOBWX OKPYF: COTHWKMK 1 NONKOBHKUKMN, a60 iX 3aCTynHUKK. 3 yacom
cyau ui npubpanu xapaktepy cyais koneriAnbHux. Cyau Ui nepesogunu
po3npasy B OCiAKY COTHi UM NMONKY, NULWE PIAKO BADKOXKAKOUM HA Micue
cnopy. bynu BuaHaueHi micuna (cynosi i36n) Ta yac ypAaayBsaHHA CyAis,
XO4 UbOrO He 3aBXau 3ax0ByBaHO.

6. UEHTPANbHI CYOOBI YCTAHOBH F'ETbMAHLLMHK

UeHTpaneHi cyaon yctaHoBu [eTbMaHUMHW oxonntowTk: 1) [e-
HepanbHU#® BINCbKOBWIA cya, 2) MeHepanbHy BIHCbKOBY KaHuenAapito, 3)
CyQ reTbMaHa abo reTbMaHCbKOro NpaBniHHA.

1. TEHEPANBHWUM BIMCLKOBWIM CY[ (FBC) icHysas npw retb-
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MaHCbKIX pe3ngeHuii. CnouaTtky BiH 6yB HaWBMUIIMM CyOOM Kpato, a
3ronoM BiQ HLOro MOXHa 6yno BigknukatMcA A0 NeHepanbHOI BiH-
CbKOBOT kaHuenapil. Cknan uboro cyay 4acto MiHABCcA. Ha nouartkax
MFeTbMaHCbLKOI OepxasW B HbOTO BXOOWB reHepansHWW CynaRA i re-
HepanbHWA nucap. MNoTim BiH CTaBCA KONEriANbHUM, NMPUAHABLIKM OO0
CBOrO cKnagy We Opyroro reHepanbHOro Cyanlo i iHWKWX YneHiB re-
HepanbHOT CTapWWHKW Ta UNeHiB 3HaTHOro ToBapvcTea. Hepigko y cknapgi
MBC 3HaxoQuMO NONKOBHKUKIB, @ TO W COTHMKIB Ta YNEHIB IX CTapWHHU.
Lle TpannAnocA nepeBaxHO Npu BUIZHUX ceciax MBC.

IHKONK B 3acigaHHAX uboro cyny 6pann yuyactb NpencTaBHUKW
Micbkoi camoynpaeu. etbmaH Mony6oTok BBiB y BC, 3a B30pOoM
NUTOBCBLKOrO Npasa, Y0TUPbLOX acecopiB, ane ue HOBOBBEOEHHA WBUOKO
6yno ckacoBaHo.

Bennkux 3min 3a3nas BC y 1728 poui B HacninoK HAaTUCKY poCin-
CbKOro ypaay. 3a uiHy ckacysaHHA ManopocCiiCbKoi konerii, Wwo BUKO-
HyBana y BigHoweHHi go TBC dyHkuil anenAuinHoi inCcTaHuil, 3pedop-
moBaHo 'BC B To# cnoci6, wo BBeAeHO B HEOr0 TPbOX POCIAH Ta TPbOX
yKpaiHuiB, a reTbmaH cTas NPe3MaeHTOM cyay. Takuih cTaH iCHyBaB a0
1750 poky. 'BC giAB AK cyn nepluoi iHCTaHUil y pi3HWUX cCnpaBax uneHis
reHepanbHOi CTapWKWHM, NOMKOBHUKIB, 6YHUYKOBMUX TOBAPMILLIB Ta FeTb-
MaHCbKHUX "NPOTEKUIOHICTIB”, wo Bynu 8unyYeHi 3-nin KOPUCAUKLIT iHLWNX
cynis i B3ATI nig 6e3nocepenHio NPOTEKUitO reTbMmaHa. Kpim Toro BiH
6yB anenAuiMHOO iIHCTAHUIEIO ANA BIAKNWKIB BiA BUPOKIB HUXUKUX CYAiB,
30Kpema TUxX MaricTparCbKkux Cyfais, wWo 6ynu BUNyyeHi 3-nig KpUCaNKUI
NONKOBWX CyHIB.

Oco6nueoto ainAHKo aiAnsHocTH TBC 6yB po321A0 rpyHmMoBuUX i
MEXCOBUX CnopiB, NPpU NOMOYI KOMicapiB, TOGTO MeXOBUX CydiB, BU-
cuMNaHWX Ha Micue cnopy, Ae BOHM ix Bupiwysanu, abo, npocnigusewmn
cnpasy, nepenaeanu ii 0o eupiweHHA BC. MexoBux cynnis Bu3Ha-
yyBas BC abo 1 cam reTbMaH 3-NOMiX UfieHiB KO3aubKOl, reHepanbHoI,
NonkoBoi abo M COTEHHOT CTapLWKNHU. |HKONKU MEXOBUX CyaANiB NpU3Ha-
yanu nNonKoBHWKK, 60 W B NONKOBUX cynax, Xou pigile, NOBOAUNKUCA
IPYHTOBI NnpouecH. MexoBux Cyaais HWXUMX CYAiB Ha3MBaNK 3BMYANHO
MexcoBwuKkaMu, 36epiratoun Hassy KoMicapa ONA MEXOBWUX Cynnis
reHepanbHMX ycTaHoB. Ha pilleHHA KoMicapis MoOXHa 6yno BHeCTH
anenAuito 4o TOro cyny, YactTuHaMu AKOro BOHM Bynu. in snnusom
pociincbkux uneHie TBC 6yes npuMylweHUA NPUNHUHUTHM MNOCUNAHHA
KOMicapiB Ha CnipHWM IPYHT i CTaB 32 POCINCbKKUM B3ipueMm cam po3-
rnApaTHh PYHTOBI cnNpaBW Ha OCHOBI NnAHiB. MicnA BUBYTTA pociAH 3
rBC (1850) BimXxmMna naBHA NPakTHUKa 3 BUCUNKOIO MEXOBUX CyaaiB Ha
Micue cnopy.
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2. TEHEPANBbHA BIMCbKOBA KAHUENAPIA (FBK) He mana no
XVIlI cToniTTA HiAKMX CynoBwux npeporatmue. BoHa Tinbku nonarogxy-
Bana kanuenapinki cnpasu N'BC. Hero BinaB reHepanbHWi nucap Ta
iHWIi yneHW reHepanbHOl CTaplWHKW, NPW3HaueHi retbmaHoMm. 3 XVIII
ctonitta MBK 36inswnna i Tak 3aBenuKky KinbKicTb anenAuinHUX iHCTH-
Tyuin MeTeMaHWWHKU, CTaBWKU PO3rnAQaTv anenAudii Big supokis MBC,
noAaibHO AK NONKOBA KaHUENnApiA po3rnAagana BUPOKU NONKOBOro cyay.
Ane He BCi, a NnepenoBCiM Y KapHUX i NONITUUHUX cnpasax. Y uuBinbHUX
cnpasax Bupoku FBC 6ynu 3BuuyanHo pediniTusHi. B cyani 'BK 6pas
OCOOUCTY 4aCTb reTbMaH i NMpPU3HaAUYeHi HUM UNEeHW BUKMIOUHO reHe-
panbHOi cTapwrHKW. HakuacTiwe 6ynu e reHepansHUiil 0603HWIA | reHe-
panbHi ocasynu. IcHye nornaa, wo MNBK 6yna BMKNIOUHOKO HaWBULLIOKD
CyQ0BOKO YCTAaHOBOK [eTbMaHWKWHK, B MeXax AKOT Bmiwasca NBC, wo
OiRB TinbkK 3 popyueHHA MBK i MaB KOMNEeTEeHUil0 He NOCTIAHOro, ane
nopueouHoro cyny. FBK morna nopyuudTty po3rnag cnpasu Konerii, wo
cknapganacA 3 0Ci6 3-no3a Kona reHepanbHOT CTapwrHKU. BupiwansHum
UMHHUKOM y TBK 6yB retbmaH. TOMy 4acTo nuMcanoca B akTax, Wwo
cnpasa niwna go reteMaxa, a He oo NBK. NBK Hepiako 3Banu retbmax-
CbKOW KaHuenapiero. Xou FBK 6yna npubiuHMM opraHoM reTbmaHa,
npoTe BOHA 3aBXAau 36epirana xapakvep 3aranbHol AepXaBHOT yCTaHO-
BW. 3anexHicte MBK Big retbMaHa ctana NpUMUYMHOIO TOro, WO POCiKn-
CbKW#® ypAQ NOCTIAHO 3Marae 00 O6MeXeHHRA ii komneTeHuil i ToMy uf
iHCTUTYUIA nignArana HawWwacTiwum 3MiHaM, a TO W nikeipauii. 3a
retbMaHa Ckoponancbkoro aeidi po6unuca cnpobu singinutu FBK Big
ocobu reTbmMaHa i Ha Ti Yoni NOCTaBUTH reHepPanbHOro NUCAapA, a reTbMaH
Mas 6yTu Nuwe BiOKNWUHOK iHCTUTYUiErD. Y 1722-27 pp. cya MBK
3acTynana Manopocifcbka koneria, B Cknag AKOT BXxoauno 6 odiuepis
POCIHCbLKOro rapHisoHy i 6purapup BenamiHoB. B pokax gpyroro
6e3reTbmaHHA (1734-50) reTbMaHCbKY KaHUENAPiO B CyOOBWX cnpasax
nepebpano MNpasniHHA reTbMaHCLKOro ypAay, AKe 6yno anenauinHoo
iHCTUTYuieto 8 BigHOweHHi oo MBC. BoHo mano miwaHuk cknan: 3
YKPaiHCbKWUX | 3 pOCINCbKMUX UNeHiB Nig ronoByBaHHAM POCIAHUHA.

BigpHoBneHa 3a reTbmaHa Po3ymoBcbkOro cynosa AiAnbHICTL TBK
36epernacA OO 3akKiH4eHHA cynosoi pecdopmu 1763 poky. Cyposy
komneTenuito NBK cnosHana 3ropom [pyra Manopocincbka konerin
(1764-1781), cknag Akoi 6yB MilWwaHWK: 4 yKPaIHCbKUX i 4 POCIACBKKX
uneHiB Nig ronosyBaHHAM reH. PymaHuesa.

MBK 6yna BWUKMOUYHO anenAuiMHOKO iHCTaHUIE ONA po3rnAny
eupokis NBC, xou He 3aBxaun 36epiraBcA LUed NnopAOoK i 8 akTax BK
3HaxoaATbCcA nobiu anenAuiMHMX cnpas, NepecnaMux cynam, TakoxX
cnpasun, HEPO3rNAHEHI iHWKUMK cypnamu. Bynu ue cnpaeu nepesaxHo T.
3B. KYMHUHCbKHX NPOTEKUIOHICTIB.
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3. FTETbMAHCbKWUHA CY[. NeTbmaH yBaXaBCA 3BEpPXHiM Cyandeto
OepXaBu, WO 3aneBHOBANO WOMY BNAWB Ha BCi CydM YKpainu, ne-
penoBCiM Ha Cyay UeHTpanbHi. Moro komneteHuia 6yna TeopeTHuHo
Heob6MexeHa. feTbMaH Mir KOXHY CnpaBy B3ATW Ha BNACHWW po3rnAag
YW TO 8 NEPWIM IHCTAHUIT, UM BXXEe NO BUPOUi HUXUMX cydiB. MOro BUpoK
6yB ocTarouHui. BiH Mmir generyeatu CBOIX NPEeACTaBHKIB N0 HHXYUX
cyniB 3 060B'A3YHOUMMHK OOPYUEHHAMM | NOYUEHHAMM Ta 3aTBEPOXYBaTH
ix BUpoku. Momy npen’asnas MBC cBOI BUpPILWEHHA, NEPEAOBCIM Y KapHUX
cnpasax, 0o nepernany i 3aTeepaxeHHA. Y XVIII ctoniTTi 6e3 reTbman-
CbkKOi anpobatu He MOXHa 6yno BMKOHATU BaAXUMX KPHUMIHAnNbHWUX
BUpOKiB. HesanexHo sig toro y XV cTonitTi reTbMaH BMKOHYyBaBs
npaso cydy AyXe piako, 3BMYanHO nepenaroyn BHECEHi Ha MOFO PYKH
cnpasn po poarnAagy MBC a6o NBK. KomneTeHuia retbMaHa, AK 3sep-
XHbOro cyggi, 6yna 4acto nopywyBaHa POCIHCbKUM YPAOOM, AKWWA
HaMaraeCA BIOQHATM B reTbmaHa LUK BEPXHIO Bnaay i nepeHecTn 11 Ha
pPOCIACbKHMI LeHTpanbHi yctaHoBn — Konerito 3akopaoHHKx cnpae abo
MpaenAunin ceHatr. Cynosi npaBa retbmaHa 6ynu obmexeHi Takox
pociicbkMMKn pe3supaeHTamu. B uacax 6esreTbmaHHA cynosa Bnapa
reTbMaHa nepexoguna Ha iHCTUTYWIT, AKi WOro 3acTtynanu, a came Ha
Mepwy Manopocinceky konerito (1722-27), MNMpaBniHHA (eTbMaHCLKOro
ypAagy (1734-50) i Opyry ManopociicbKy konerito (1764-1781).

Kpim rertemana, N'BK i TBC, cynosi npeporatueu, 3pebinbworo
BUNAaAKoOBO i 3piaKa, BAKOHyBanW TakoX iHwWi opraHu snagu eTbman-
WwHHWU, a came leHepanbHa Papa i Papa CtapwwH i TO 3BMYaHHO Yy
pO3rnAfdi BaXnuMemux NpPOTUAEPXKABHUX 3NOUMHIB. Lle ABMLLE PO3NOpo-
WEeHHA €OMHOT CynoBOT BNaauM Ha pPi3Hi YCTAHOBK i YPAOWU € NOTIUHKUM
HacnioKoM CNonNyuYeHHA CynoBOl BNaawn 3 BNafaok afgMiHiCTpauinHoW.

3akiHuyloun ornAg reHepanbHUX CynoBUX YCTAHOB e€TbMaHLLUMHY,
Tpeba we 3ranatu 1. 38. Tpemelicbkul cyd, 3HAaHWA HaM nepenoBCiM 3
Kosausbkoro kogekcy 1743 poky. bys ue cyn npu 'BK npusHaueHnin
ONA MWPHOFO Nonarod)XeHHA UMBINbHUX CNOpis, WO Hanexanu o
komneTeHduii MBC. YUneHiB cyny npu3aHauyeae reTbMaH mMabyTb y umcni
TPLOX, 3BiAKK K Niwna Ha3ea cyny. Cyn aie Ha popyueHHA BK a6o Ha
poMaraHHA CTOpiH. AnenAdifa Big Heoro nae no MBC.

. MICbKI CyOu

Cucmema MicbKux cyQiB cknananaca 3 a) CyfliB YNpuBiNeHoOBaHUX
MICT, AKMMW NpaBKB MaricTpar (maricTpatcbki abo marnebyps3bki cynu)
i 6) MiCT HeynpuBinenWoBaHWX 3 paTywero (paTywHi abo ropoackbki
cygm).

a) MATICTPATCbBKI CYQIMN cnupanucA Ha NepeluenneHe Ha ykpa-
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IHCbKi 3emni NpOoTAromM cTonite (3 Xl CTONITTA NOuKMHAaOUM) HiMeubke
Micbke, camoynpasHe npaso. CBigoMe OOGMEXEHHA WNAXETCbKUM ypPA-
nom Monbuwi i Fluten npusineis marnebyp3bLKol camoynpasu Ta BiftbHe
NPUCTOCYBAHHA LIbOrO Npasa A0 YMOB i BUMOI MiCLUEBOro HacCefneHHs,
3po6Mno ue uyxe NpaBo B YKpaiHi Mano nogibHUM 0o HOro Nnepsos3opy,
HapasWK HOMY YMMAanNo MiCLIEBUX HauioHanbHUX NpukmMer. Lie Binbunocna
BUPA3HO Ha MICbKMX Cyaax, a 30Kpema Ha 1x ocob6oBOMYy cknagi. B
4nMCTUX MarnebypriAx iCHyBaB 3aranbHWA NOAIN OpraHiB BMKOHABUYMX
(papa) i cynoBux (nasa). B ykpaiHCbkux mictax, AK i B Uinomy gep-
XaBHOMY anapari, ui oyHKuUii 6ynu HeBiAMEXOBaHI, WO HEe MOFMOo MaTH
no6pux Hacniakie ONA CyQiBHUUTBA MICT.

Marpebyp3bki cynu 6ynu konerianbHuMu . B HUx 3acinano wo-
HanmeHLWe 5 ocib, a came BIWT AK ronoBa cyny i YNeHU MICbKOT BUBOPHOI
YPAQOBOI CTapwuHu: 6ypmicTpH, panui, naBHMKM abo NpucAXHI. Lli
CyaQu BUpiWYyBanNM yCAKi CNpasKn MillaH i NOCNONUTHUX TUX MICT, B AKUX
BOHM piAnu. 3apa3 nicnA 1648 poKky ui By3bKOCTAHOBI CyAW CTanu Ha
HEOOBrMN Yac 3azanbHUMU CydaMu 3 KOMNETEHUIED HEOOMEXEHOK Hi
oco60BO, Hi peueso. B HMX cyaunucAa BcCi BepCcTBW HaceneHHa, 60
WNAXeTCbKi cyamn 6ynu cKacoBaHi, a Ko3aubKi WONWHO BUHUKANKU. Ane 3i
3MiLYHEHHAM KO3aUbKOl CTapWHHU NPUAWNG OOMEXEHHA CAMOCTIMHOCTH
MiCbkux cygis. CTaplwunHa B3ANAa B HMX yyacTb CNOYATKy NacuBHy, a
3roooM nposiaHy W aosena A0 06’¢AHAHHA 060X CYHOBUX CHUCTEM:
MICbKWUX i KO3aubKKWX CyAiB, AKIi 3 TOro vacy saciganu AK CNOnyueHi
"ypAan BINCbKOBI i MicbKi”. Posnopapok . Anoctona 3 1730 poky
npuBepHYyB CKacoBaHy CuNoo dakTis, ane nepenbauyeHy NpaBoM He-
3anexHicTb Mmarnebyp3bkKux CYRiB, AKi 3HOBY CTann CTaHOBUMK CylaMu
MillaHCbKOro crtaHy. Anenadii Wwnu 6e3nocepeQHbo A0 eHepanbHOro
BINCbKOBOro cyny, ane BogHouac 3 UMM KoMneTeHuia marnebyp3abkux
cyniB nipnagana 3HauHomy o6MmexeHHo. MNpo NoBHY He3anexHiCTb
mMarnebyp3bKoro CyaiBHMUTBA BKNIOUHO A0 anenAuifHMX YCTaHOB He
Morno 6ytM # moeu, 60 Hi ogHe MICTO B YKpaiHi He CTano CTapwuMm,
MaTipHUM MICTOM i TOMY He 6yrno BMWOro Micbkoro cyay. Moro mycina
3acTynaTu Buwa Ko3aubka cynosa ycraHosa. MarictpatCbkux cyais Ha
MeTbMaHwwuHi 6yno Hebarato —Bcboro 10 MiCT Mano Npusinen WUpwoi
marnebyp3bKkol aBTOHOMI.

6) PATYWI, ABO FOPO[MCDBKI. CYOH icHyBanu B MicTax i Mmic-
Teukax, AKi He 3006ynu npueineis Marnebyp3bkoi aBTOHOMIT i ca-
MoynpaseniHHA. BOHW Manu 3BMuaiHy rpoMafCbKy camoynpasy B MexXax
3aranbHOl anMiHicTpadil # 6ynu nippgani nig 6esnocepenHiO Bnagy
KO3aubKOl YpPAOQOBOI CTapWWHW. Ane B8 CUMy OKPEMWMX YMOB i BUMOT
MICbKOr0 XWTTA, 3HAYEHHA MICT ANA roCNOAapKKU KPak Ta NOWMUPEHHA
koAekcis Marnebyp3bKkOro Npasa Ha Winii kpau i Ha BCi, HaBiTb KO3aubKi,
32



CYAM Ui paTywHi cyau Habynu BCE X TaKM UMManN0o OKpeMux Uix,
BiAMIHHWX Bi KO3aLUbKWUX UM CiNbCbKUX CYAiB, CNEPTUX, MOXHA OyMaTH,
Ha B30pi aBTOHOMHOIO CyAiBHUUTBA yKpaiHCbkux marpebyprin. PaTywHi
cyan 6ynu yctaHoBamu kKonerianbHUMM. B 3acipanHax cynis 6pann
y4acTb HaMMeHLWe TPU MillaHu: BiNT, 6ypMIiCTpH i paTylwHui nucap Ta
npeacTaBHUKK HEYPANOBOro MiwaHcTasa. Kpim Toro B patywHoMmy cyni
3acigana TakoX Ko3aubKa cTaplwMHa — COTHMK i ropoposun, a6o
KYPIHHWA OTamaH Ta 4acTo NpencTaBHUKK KO3aUbKOro HaceneHHA MicTa.
PaTywHi cyaw po3rnAagany pisHi cnpasy MillaH i NOCNONUTHUX BiAHOCKX
MICT Ta, MOXHa iyMaTH, MillaHi Cnpasu MiX HUMHM | KO3aKamu. Anensuin
Ha BUPOKM PaTYWHOro cyay Wwna oo NoNKOBOro cyay.

. CINbCbLKI Cyau

CinbCbKi cyaw BiNWTiB BUPIWYyBanu MeHW BaXNWBi UMBINbHI i KapHi
cnpaBuy CenAH y CiNbCbKKUX rpomanax. B cknap Tux konerianbHUX cynie
BXOQMB BiWT, AK TONOBA, i [1eKinbKa NOBaXHWUX NpenCcTaBHUKIB MiCLLEBOrO
CeNnAHCTBA; HEepifKO 3yCTPIUAEMO B HbOMY TaKOX OYXOBHWUX OCi6 Ta
ypAROoOBUiB BnacHuka cena. Cnopu, Wo 3aTOPKyBanu iHTEPECH MeLLKaH-
UiB KiNnbKOX rpomang, BUpilyBanu CNoNyJYeHi Cyaun 3auikaBneHux rpomag,.
MiwaHi CEenAHCbKO-KO3aUbKi CNpaBK BUpiWyBaB CNiNbHUK KO3aUbKO-
CenAHCbkui cya. MNMpu BINTIBCbKKMX Cyaax 060B’A3yBany Ti cami HOPMM,
WO A NpKu cyaax OTaMaHCbKKUX, TiNbKK anenAuia Big uMx cynis #wna oo
paTywHUx, a He 0O COTEHHUX CyAiB.

Ak cbopMy CiNbCbKOro, rpOMaacbKoro Cyay MOXHa Ha3BaTv KONHUU
cy0, AKUK, PO3KBITHYB B nonepenH+o Aoby h 3006yeLiu Y JTUTOBCLKOMY
cTatyTi YPAQOBE BU3HAHHA, HE 3yMiB MOWWPUTUCA Y 3MIHEHUX peBO-
niouiero 1648 poky obcrtaBuHax Ha Teputopii eTbmaHwuHK. Ha Mpa-
sobepexiki KONHi cyaun 36epernucA Ao KiHuAa XVIII ctonitTa, Ha Jli-
Bob6epexXKi 3aHMKHYNWU paHiwe, Oecb y AOPYrin NONOBWHI TOro BiKY.
MpyvunH ubOro asvwa uumano. HaszseMoO ABi ronoBHi: nepwa — ue
KOHKYPEHUiA ypAnoBWUX KONEriAnbHUX CyQiB, B AKMX 3aBXAau 6Gpanu
yyacTb npeacraBHuMKK “ToBapuctea” abo "rpomagu”, Wwo W 3arepno
Pi3HUUIO MiXK KONHWM i 3arafibHWUM CyQiBHUUTBOM, OYEBMOAHO B HEKO-
PUCTb KOMH, i Apyra — ue HeraTuBHe BIAHOWEHHA 00 KOMHOro cypnis-
HAUTBA KO3aUbKOI CTaplMHK, AKA HEPiAKO OKpPeMHWMMH YHiBepcanamu
3a6opoHANa KONHi Cyau, BBaXKatoUMn IX caMOCyAamMn W Kapatoun yuyacHH-
KiB KONHUX npouecis.

V. AOMIHIAJIbHI CYAH

JoMmiHianeHI (naHCbkKi) cyoun 3aBepllyoTb OFNAQ CiNbCbKOro Ccynis-
HUUTBA. XBMNA NOBCTaHb 3HECNa CTAHOBI NOPAOKW, @ 3 HWUMU i iX
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CHUMBOS | CTOPOXa — NaHCbKi cyaun. Ane 3piBHAHHA CYCNINbHOCTHU He
36epernocA Qoero. B cuny 3aransHOro CycninbHO-NoNiTUUHOrO NOPAAKY
B TomiwHin EBponi Ta HaApOCTaAaHHA HOBOI BEPCTBU 3EMMNEBMNACHMUKIB,
WBKMAOKO BigpoAWNnacA NpUBaTHO-NpaBHa BNaga NaHiB HaQ NoceneHuMm
Ha X FPYHTI CENAHCTBOM, a 3 HEK i Bnaga CynoBa, XOY Yy 3HAUHO
narigHiwin copmi. floci neBHO HeBinOMO, uM B3arani AOMiHIANbHe
CyAiBHULUTBO NOBHICTIO NPUNUHUNOCA NicNA 1648 poKy, a AKWO Tak, TO
KONW BOHO BIAPOAMNOCA. € NEBHi cnNinM OOMIHIANBHUX CYAiB YXXe Npu
KiHui XVIl ctonitTA. MpaBo cyny Hap CenAHaMu BUKOHYBanu 3emne-
BNAacHUKKM cami abo uvacTiwe 3a NocepeQHULTBOM CBOIX YPAQROBUIB,
3BMYanHO cTapocTis. Lli cyau pisHMNMCA BiQ KONULWHIX QOMIHIRNbHUX
cynhis NonbCbkol 0o6u. BoHn 6ynu konerianbHUMKU, 60 Kpim naHa a6o
MOro crapocTW y po3npasax 6pany yuyacTb NpencTaBHUKW rpoManu
("nogun 3auHi i BipHU rigHi”’), a Hepioko W BIWT AK NMpPeacTaBHWK rpo-
magcekol camoynpasu. flanbile Ui cyQuM KepyBanucA OBGOBA3YHOUUM
Npasom, a He BONEKO NaHa, 3anopyKor Horo Byna yuacTs Y HUX rpoMaau
Ta 3MOra BiflI BUPOKiIiB NAHCbKOro Cyfly BHECTM anenAuito 0o "BULIOro
npasa”, TO6TO OO 3aranbHUX KO3aubkux cynie. [OMiHIANBHWMA cyn
po3rnAanas cnpasu CENAH, BigQaHMX "B NOCNyWeHi€” naHa, Ta BCiX TUX
0ci6, Wwo No6pPOBINLHO HOMY NIOYUHANMUCA, OQHAKOBO B LMBINbHUX, AK i
B MEHLUIUX KapHix cnpaeax. LLInAxu po3BUTKY UbOro cyay e noknagHo
He npocnigxeHi. MoXxHa QyMaTH, Wo HOro YMCno i KoMNeTEeHUIA NOWUpIo-
BanucA B Mipy Toro, Ak 36inblyBanacA 3eMmnesnacHWuUbKa Knaca Ta
CKpinNoBanocA il NpaBo Ha 3eMNi0, NepexonAYr 3 YMOBHOIO i YaCOBOro
nocigaHHA MaeTHOCTEN 3a BINCbKOBI 3acnyru i "o nacku BiNCbKOBOI”
Ha NOBHY, CNAagWwuWHy BNacHiCTb. Baxnuee mxepeno OOMiHIANBHOro
cyay craHosnATb "lpaBa, NO KOTOpPbIMb CYAMTCA ManopoOCCiWCKin
Hapon”.

V, OYXOBHI Cyau

[lyxoBHi cyau 36epernu CBOKO OKPEMIWHICTb 3 NONEPEeQHbOro vacy.
[epxasHe NnpaBo Mano 3aMManocA UKMMKU CyaaMM, 3aranbHO OEKNApPY-
toun ("Mpaea”) 3abOpOHY CBITCbKMM Cymam i agMiHicTpauiiHiin enaai
BMillyBaTUCA B OYXOBHE CYAIBHULTBO Ta 3a6e3neuyoun 3a HUMHU KOM-
neTeHUilo, AKa iM "NO UEepKOBHUM NpaBunam npuHanexuTb”. [1o peyeBoi
KOMNeTeHUIT AYXOBHUX CYAIB HANeXuTb NO AaBHLOMY, KpPiM CNpaB UKCTO
AYyXOBHUX, OEAKI cnpaBW UMBINLHOrO npasa, Hanpuknan npasa Nog-
py>XHboro. Hasaran nepxxaBa 3HauHO o6Mexuna KOMMNeTeHUilo oyxoB-
HWUX cyRiB. [lyxOBHi i LUEPKOBHI O0COOGU B KapHMX Ta BaXNUBILUX UWU-
BiNbHMX CNpaBax € NigaaHi CBITCbKXUM cyaam.
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VI.OCOBbIBI CYQU

QOcobnusi cyan, a came: Cyau LUexoBi, ApMapKoBi Ta 6paTCbKUi cyn
HixuHCcbkOl rpeubkoi KONOHIT Ta 6patcTea 3aMukaroTe 6apBHY KapTHHY
CynoBoOro ycTpor YkpaiHu — eTbMaHIWKHKW 0O Yacy BErUKOI Cynosoi
pecdopMH, WO i1 NPOBIB NiA KiHeUb CBOro retbMaHyBsaHHA B 1760-63 pp.
reTbMaH Kupnno PO3yMOBCbKHHA.

VILOEPIOO CTATYTOBUX CYAIB

Llev nepion xapakTepH3y€eTbCA B 3araribHOMY NOBOPOTOM A0 AaBHbLO-
ro CyOoycTpolo, CNePTOro Ha npasi JluToBCcbKoro cratyTy. Min pedopmy
retbMaHa PO3yMOBCLKOro nignanu TiNbKKU KO3aubKi Cyaun i TO He BCi Ta
He B OOHAKOBIM Mipi. IHWIi cyau 3anuwunucA y gasHboMy Buali. Pechopma
LA YCYHyna OBi ronoBHi 60MAYKK KO3aubKOro CYAiBHUUTBA: BCTAHOBMANA
TBEpPAUK NOPAAOK anenAuifHUX iHCTaHUiR, OOMexXuswHK BUAATHO iX
yucno OO TpbOX, Ta BigAinuMNa cynoBy Bnagy sin snagu aamiHicTpa-
uifHOI. 3aranbHUM CynOBMIK YCTPIA ULOro Nepiogy OXoNnioBas cyau: a)
3eMcbki, 6) ropoacbKi i B) NiAKOMOPCLKi, BiAA AKUX anenAuir Mwna B
€nvHUI 3pecdopmMOBaHKA TONOBAKMA BINCbKOBUA CcyA. eTbMaH i napani
3aNULWIMBCA 3BEPXHIM Cyaaelo aepxasH.

a) SEMCbLKI CY[M BcTaHOBNEHO NO OBAa Y KOXHOMY 3 10-Th nosiTie
eTbMaHWHHKU, NOAINKBLIK Kpa#k Ha 20 cynosux nosiTie. Cyn cknapascA
3 o6upaHUx NOXMBOTHLO 3EMCLKOro CypMi, niacynoka i 3eMCbKOro
nucapa. Bu6opn NnpoBOaUNK BULi BepCcTBKU HaceneHHA. [0 komneTeHuil
3EMCbKWUX CyQiB Hanexanu BCi UMBiNbHI CNpasu 3a BMHATKOM cnpas
mexosux. Cygam uum 6yno nigcyaHe uine HaceneHHA kpaw 6es3 ornagy
Ha CTaHOBI Pi3HKUi, YAM BiH i BIOPI3HABCA BiO CyniB NnonepenHboi Ao6H,
AKi 6ynu cynaMmuM cTaHOBUMH. 3eMCbKi cyau BinbyBanu Tpu cecii B pik.

6) TOPOOCbLKI CYQIN He pnouekanucA 3aBepweHHA CBOET BiQHOBH.
HasiTb Ha3ea TMX CyRiB He NPUHUHANACA cepen HACeneHHA i ocTanaca
nanblie Hassa NONKOBUX cynis. fonoBolo cyay 6yB NOMKOBHUK abo
NONKosuh (ropoacebkun) cynnn. Kpim HbOro B cydi 3acinanu oga uneHu
NonNKoBoOl cTapwhHU (0603HMIA, Oocasyn abo XOpyHXi) Ta OfiMH npen-
cTaBHWK 3HATHOro ToBapncTBa. Ha posnpaeax 6yB HeoOXiaHWUMA CyQOBHI
nucap. Ui cyan poarnAapanu Tinbku KapHi cnpaBu i AeAKi UMBINbHI,
3B’A3aHi 3 HACUNNAM.

8) NIOKOMOPCbBKI CYQU BCTaHOBMEHO NO OOHOMY B KOXHOMY
cynosoMmy nositi. Bynn ue onHooco6osi cyaun. Kpim nigkomopia mo
CyQy Hanexanu Koro NOMIYHMK i NUcap; ycix o6MpaHO QOXWUBOTHLO 3-
NOMIX BULIMX BEPCTB CTApPLIMHK i 3eMneBnacHUKiB. MiAKOMOPCbKHUHA

35



cyqQ poO3rnAagas CripaBy FPYHTOBI, NEPEBAXHO MEeXO0Bi, 30e6inbWworo Ha
npenmeTi cnopy. 3 yBaru Ha yCTynneHHA retbmaHa P0O3yMOBCBKOro 3
reTbMaHCbKOro ypaay, WOMY Tak i He BOANOCA 3aKiHYUTWU opranisauil
nNigKOMOpPCLKUX CyaiB. Big BUPOKIB yCix uux cyniB MoxHa 6yno Bigknu-
KaTucA 0o [ONOBHOro BINCLKOBOro cyay.

leHepaneHul BilicbkoBUU cyd uiel noO6U 3a3HAB OCHOBHOI 3MiHM.
BiH TinbkW Ha3BOtO Harafyeas OAaBHIA LUEHTpanbHUA KO3aubkui cyai i
Ha pini 6ys BinHoBneHHAM [oNoBHOro TpubyHany NuUTOBCbLKOTO. Llen
cyn cknapascA 3 12 penyTtaTiB: 2 reHepanbHUx cyanis i 10 penyrartis
Bi, A€CATH NONKiB, o6paHUX Ha OAMUH PiK NONKOBOK CTAPLUMHOK i
COTHUKaMHM 3-NOMIX MONKOBOI CTapWWHKU, COTHUKIB i BYHUYKOBOro
ToBapucTtea. llicna ckacyBaHHA reTbMaHaTy penyTavtiB 3aCTynfeHo
NOCTIAHUMK uUneHamnm — yKpPaiHCbKUMK i pocihcbkumu. Bin BUpoOKiB
leHepanbHOro BINCbKOBOrO cyay MoxHa 6yno anenwoBatu 00 cydy
2empbMaHa.

B Hacninok sigHOBNEHHA KO3aubKOro cyaoycTpoto, B 1726 podui
BiAHOBNEHO TakoX [TONOBHWK BINCLKOBWIA Cyfd, B CKNag AKOro yBinwnu
2 reMepanbHi cynni, 4 pagHukv i 10 genyTtaTtiB Big BBOpPAHCTBA, BUGU-
paHux Ha 3 pokn. [eAaki 3MiHW BBEOEHO i B 3€MCbKi CyaW, B AKUX
3acipanu 3eMCbk®i cyana, 2 nincynku abo acecopu ta nucap. Lle# cyn
PyHKUinHO 6yB MillaHWM KapHO-UMBINbHUM cynoMm. MNopyy TUx cynis
NPpUBEPHEHO CYAM NIAKOMOPCHKI, @ NO MicTax MaricTpaTcbKi i paTywHi,
Bif BMPOKiB AKKMX WwWwNa anenauia no MonoBHOro BiNCbKOBOTro cyaly.

Biop 1804 poky QONOBHEHO NaBHUW CynOYyCTpiKn YKpaiHW pocin-
CbKMMU coBicHUMU cydamu, a B 1831 poui ykpaiHCbKi CyaoBi yCTaHOBHM
nepemiHeHO Ha pociicbKi. 3i ckacyBaHHAM B 1831-34 pp. pewTok
marpebyp3bKoro camoynpasniHHA M HaBiTb HIMEUbLKOrO Npasa 3aruHynu
OCTaHHI cnign KONUWHLOTrO CYAIBHUUTBA YKPAIHU-T€TbMaHWMHHM.
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YactnHa gpyra

HAPUC ICTOPII YKPATHCbLKOIO
CyaoBOro riPOUECY

BCTYIHI BIAOMOCTI

CyuacHe CyQOUYMHCTBO NOAQINAETLCA NepenoOBCiM Ha UWBINbHWA i
KapHWA npouec. KpiMm Luboro € we npouec aaMiHiCTpauiMHUA, AKUM MK
TYT He 6yemMo 3aiMaTUCA.

UusinbHe npouyecyanbHe npaso € OepXaBoOK) BCTAHOBMEHI HOPMHU
NOCTynyBaHHA nepep CyQoOM, AKi MalOTb 32 METy BCTAHOBUTHU, OXOPOHA-
TH i 3piRCHIOBATY NpaBa OQWHMUL | B Len cnoci6 sBogHouac 36epiratu
npusamHuli npasonopadok. OTOX Nepwu™m 3aBAaAHHAM UMBINLHOro
npouecy € BCTaHOBNEHHA NPaBAMBOro NPaBHOro CTaHY, AKe KiHYaETbCA
BMPOKOM, a OPYrMM — NpuUMycoBe 30iIMCHEHHA TOro NPaBHOro CTaHy,
WO MAE Ha3By eK3eKyuil.

KpuminanbHWUK Npouec cTaBuTb co6i 3a MeTY BUCNIQAWUTH 3NOUUHLIB,
TO6TO OCif, WO NOPYWWNKU HOPMU NybnivHO20 NPaBonNoOpPAOKY i, Bcma-
HOBUBWU IXHIO BUHY, nOKapamu ix.

Konucb ui o6a npouecu 6ynu HesinokpeMneHi, 60 0QHaKoBO, AK y
npuBaTHOMY, Tak i ny6niuHOMy npasi, NaHyBas NPWUBATHO-NPABHWUA
npuHuun. MepBiCHe CyaOUYMHCTBO CNMPanocA Ha CaMONOMOUi, CNOYaTKyY
poay i CiM', a BigTak 0QuMHUUbL. 3 HAPOOXKEHHAM i 3MiLUHEHHAM AEPKaBH
B CYOOYMHCTBO BPHUBAETHCA NOCTOPOHHIA UYMHHWK, AKMA NOCTYNOBO
o6MeXy€e CaMONOMiu CTOPIH i 3 YacOM BiAAa€ CYAiBHUUTBO Y TPETi PyKH
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— ny6niuHKMx cymis. 3a CTOPOHAMKM NUIWAETLCA TiNbKK WOpPa3 ByXue
Kono c¢BoGiAHOT Aucno3uuil npouecoBvMK OiAMK nepen nybniuHUM
CYQOM, @ CaMONOMiu RONYCKAETHLCA (i B HAWMUX OHAX) TiNbKW Y BUIMKOBUX
BUNanKax.
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. KHAXA OOBA

1. OCHOBHU NPOLECY

Ha Ykpaini wnax po3sBUTKy NpouUecy TakoX Befde Bid camonoMoui
0o cyany, Bia NpUBaTHOro npouecy Ao npouecy nybniuHoro. Ynopan-
KOBaHiN CynoBiA CUCTEMi YKpaiHu B iCTOPUUYHWI yac BignoBinae ynop-
AKOBaHa cUCTEeMa CyaounHcTBa. BoHa NnpoBOoOMTLCA Y MeXax iCHyHo-
Uux CyaiB OepXaBHWX, FPOMaOCLKUX,AOMIHIANbHUX i UEPKOBHUX Ta
CNUMpPaEeTbLCA Ha 3acafnax €QHOCTH, 3aranbHOCTH, OWCNO3UTUBHOCTH,
3maranbHOCTH, ABHOCTHU, YCHOCTHW, 6€3n0CemgHOCTH W MOMIPKOBAHOro
copmaniamy. 3HauHo 6inbWKK opmaniaM naHyeaB y npoueci 3axogy
BKNHOUHO 3 MNonbueto. NaniBHOW y npoueci AK i B MaTepiANbHOMY npasi
uiel nobu € NnpuBaTHO-NpaBHa 3acana. €OWMHUK Npouec AnA BCixX cnpas,
UMBINbHMX | KAPHWUX, 3HAE TiNbKK AEAKI OKpeMi dOpPMH, CTOCOBAHI Npw
pPO3rNAQiI TUX UM iHWKWX cnpas. BiH CTOCYETLCA 0O BCbOro HaCeneHHA 3a
BUHATYOM AEAKWMX CNpaB T. 3B. UEPKOBHUX NOAer i LePKOBHOIro npo-
uecy, AKWMA, KPiM LUEPKOBHUX NIOOEH, Y AEAKMX cnpaBax BiOQHOCWUBCRA
TakoX 00 3arany HaceneHHA. MNpouec 3BMYAWHO NOYMHABCA HA AO0-
MaraHHA NOKPUBOXKEHO! CTOPOHM, ane BXe HapoaXysanocA odiuinHe
o6BHMHYBAUYEHHA, AKE MIlr BHECTK KHA3b, AK HAMBUWMK CynaA i CTOPOX
ny6niuHoro nopAgky, B YoMy pobauyeMmo cnign odiuinHoi 3acagu ¢
nybniuH ycimMu cynamuv BeOeTbCA NPUNIOOHO; B HIM NOCTIMHO Gepe
UKHHY npouecy.

Mpouec (’TAXa”) € 3maraHHAM CMipHUMX CTOpiH B 06nuuui cyny,
yJacTb Yy Akomy 6epe abo uina rpomana, a6o ii npegcTtaBHUKKM — "nyuwwi
noaun”. F'pomaga € TinbKKW TpeTim y cnopi. BiH HarnAanae Hap 36epe-
XEHHAM NOPAQKY PO3NPaBW M BCTAHOBNIOE BUCNIQ NPOLECOBOro 3ma-
raHHA. Po3npasa He Nuie KOHTPOMNOE CYNOYUHCTBO, ane i BNNWBAE Ha
HbOro. fpouec BeaeTbCA YCHO | NPUCYTHICTL Ha Cyai CTOPIH Ta cBiaKiB
3anesHIOE 6e3nocepenHiCTb CyaAoOUMHCTBA. PopMani3m NpouecoBux miM,
30Kpema B3aEMHUX 3aAB CTOPiH, 6yB HAaABHKWM, ane, MOXHa OyMaTH, He
HaOTO CTPOTrUM.
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2.CTOPOHH

MNpouecosumu ctopoHamu Mornu 6yTu hisnuHi W npaBHi ocobu
(uepksa, Beps). Cnouatky HuMu 6ynu pig, cim’'a abo W rpomana, a
LWOMHO 3roQOM CTOPOHOO CTa€E 3BiNbHEHWW 3 OKOB CNiNbHOTH iIHAMBIA.
ToMy TO i Hacnigkn Npouecy NOCTUranyu 3BMUanHo Liny CiM’o (NOTOK i
posrpabneHHa) abo W uiny rpomany (supa). CrtaveBi i KNACOBI pi3HMUI
He icHyBanu. TinbkWh, MabyTb, XiHKaM He BiNbHO 6yno CBiQUMTH, a
npaeo ceiguyeHHA 3akynis 6yno obmexeHe. pouecoBy CNOCIGHICTL
3axoByBanu ogHi ¥ Apyri. IHKoNnu cTopoHOK 6yna aepxaea. Lle aianocna
TOAi, KON NpuBaTHi 0Co6M He BUCTYNUNU 3 OOGBUHYBAUEHHAM. ICHYE
nornAQ, WO KHAXI i cynoBsi ypanoeui, AbeOHWUK i MeuyHuK, 6ynu came
ny6niyHummn o6BmMHyBauamu. Mo3oBHKUK (06BMHYBaY) Ha3uBaecA “icTeub”
(Bin cnoea ick — npas.ix). Llieto Ha3B0 03HAUYBAHO TAKOX NPOTUBHY
CTOPOHY. BXWBanucA M iHWIi Ha3BW (CynepHWKW, CYTAXHUKK). Bumora
0COBMCTOI ABKU Ha Cyfi HE CNPUANA BUHUKHEHHIO CYQOBUX 3aCTYMNHUKIB
cTopiH. [lepeasiCHMKamMu X MOXHa yBaxaTtu “"mo6pux nogen”, AKi
(3BMuanHO aBa) 3'ABNANKCA Ha po3npasy 3i ctopoHaMu. 3 Xl cTonitTA
NOABMAIOTLCA BXE CNpPasXHi CyNo8i 3aCTYNHWKK, XOU e He NpodeCinHi.

3. NPUTOTYBAHHA MPOLIECY

3anouarTkyBaHHA NpouUecy 3aneXuTb, 3BUUAHNHO, NOBHICTIO BIQ No-
KpusaxeHoro. BiH abo yknagae 0ozosip 3i CBOIM NPOTUBHUKOM WOAOO
nepepadi cnopy Nin po3rnAg cyay, abo npocTo B3MBAaE NPOTUBHMUKA A0
cyaQy Ha O3HaueHMW peueHeub. HeABKa Bi3BAHOro MOXe NPUBECTH A0
no3aouHoro BUpoKy. Konu npoTUBHA CTOpOHA He XOTina yKnacTH
[OroBopy aHi nO6pOBINLHO BAATUCA OO cyay, i1 MOXHa 6yno 3B'A3aTH i
B3ATHM CUNOMO; 3rogoM ue OIANOCA 3a O03BONOM Bnagw. ApewToBaHuin
Mir 3BiNbHWUTUCA, CKNaswu Nopyky. [nA 3ab6e3neyeHHA NpPOLECOBOro
0OroBOpy CTOPOHWU BCTAHOBNIOBANM 3aknag (KMAaHHA wanku). 3ronom
CTOPOHM OOroBOPIOBANUCA B NPUCYTHOCTI CyaoBOro ypaposuA (QiT-
CbKuit).

IHKONK NOKpUBAOXKEHOMY OOBOAMNOCA We nepef CYQOBOK po3npa-
BOIO BCTAHOBMNOBaTHU OCOBY 3nOuUMHUA ab0 BUWYKYBaTHU BTpaueHy piu.
Hanbinbw MNOMITHUMKU IHCTUTYUIAMKU UbOro cnidcmsa 6ynu: cBopf |
rOHEHHA CripomMm.

CB0O € OAHMM 3 HaKMOABHIWMKX IHCTUTYTIB 3BUYAEBOro NPasa, AKUA
6yB KONWCb He TiNbKWM MNiArOTOBKOK A0 CyOoOBOro npouecy, ane w1
camMuM npouecom, Wo BiB OO BMPOKY i ek3ekyuii. 3rogom csop cTaBs
3aco60M ANA NOBEPHEHHA BTPAUeHOro (BKpapeHoro, arybneHoro) man-
Ha: HeBiNbHKKIB, KOHEN, xynobu Ta BUABNEHHA 3nouMHUA. Ceoa none-
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pefaxas nybniuHe oronoweHHA NPo BTpaTy pedi, AKe mano Bia6yTHUCA
No TpbOX AHIB Big BTpaTu. Konu ToNH, Wo BKpas piu, 3BepTas 1l 00 TPbOX
OHiB NicnA OronoweHHA, BiH He nianaaae nin kapy. Konu x nicnAa uboro
TepMiHy 3HaXO0OWNK Y HbOrO pid, BiH Mir 3BiNbHUTUCA Bi KapW TiNbku
ToAi, KONKU nokasas, Wo Habys i1 NpaBHO Ta BUABWB, Bin koro. BiH xe
6yB 3060B’A3aHKMIA NiTWU 3 BNAaCHUKOM peudi 0o Toro, B Koro ii Habys, a
TOW MiF BEeCTU CBOA pansuwle, BKasaBlWM CBOro nonepenHuka. Konu
nornepeaHnKu Xunu B Mexax OOHOro ropopa, po3wWyK Mas WTU 0o
KiHUA cBOAA”, KONK X CBOA iWOB N03a Mexi ropona, 30608’A3aHUIM GyB
iTM nuwe no TpeTboro ceoay. Konu tpetin nonepenHuk 6axas BeCTH
cBofn pani, 7o 30608'A3aHUK 6yB 3annaTtUTM TUMUYACOBO BNACHWUKOBI
peui 1l LWiHY (NpYM HEBINbHWUKY — QOaTH CBOTO HEBiINbHKKA), i 3i camolo
piuulo BecTu ceof aani ("c nuueM iTu 0o KoHua ceoaa”). 3a BTpaueHoro
HEeBinNbHUKa PO3LWYK iWOB TiNbKKW OO0 TpeTboro ceona. Konu ceon AiAwWoB
[0 KiHUA | BUABNEHO BUHYBATLIA, cama piu BepTanacA Ao snacHuka. He
6yno o60B'A3KY BECTHU CBOA NO3a Mexi aepxasu. CBon BinbysBaBcA B
NPUCYTHOCTH BCiX 3audikaBneHux ocib i rpomagu. XTO He Mir pnanbuwe
BECTHM cBOf, TOOGTO BKasaTh nonepenHuka, Big AKOro Habye piu, TOM
BBaXX@BCA 3N0O4MHUEM i nignanas Kapi, xiba Wwo Mir pokasaTu, wo HabyB
piy NnpaBHO, xO4 i He 3Ha€E BiA Koro, abo uen nonepenHUK nepebyBsae
nosa Mmexamu Kpato. BiH Bce x Takn 6yB 3060B’A3aHUM 3BEPHYTH piu
BNAcHMKOBI, ane He NNaTue BiAWKOAYBaHHA. BCTaHOBMNEHUH BUHOBHUK
("koHeunnn TaTL”) 30608’A3aHKK OyB 3BEpPHYTHU piu, paru sigwkony-
BaHHA i NOHECTH NybniuHy Kapy. 3a BUHOBHWKA YBaXXaBCA TaKOX TOW,
XTO Ha Bi3BaHHA ("NonauM Ha cBOA, KOE €CTb B3ANbL") HE XOTiB BKAa3aTH
nonepenHuka, Big Akoro 3no6bys piyu. Bucnig ceony BMpiwysas npouec.

loHeHHA cnidomM 3aCTOCOBYBANOCA NPU KPageXi, Konu He 3noBneHo
3N0NiA HA rapAYOMY BUMHKY K HEBIQOMO, XTO HUM €. BnacHuk BKpaneHoi
peui B NPUCYTHOCTI rpOMaau roHUTL 3a 3NoAiEM Cnipamu, AKi 3anulumMBs
BiH abo nokpaxa (xygo6a) W OO KOro cnig 3asene, TOW BBAXABCA
3nopieM, xiba Wwo 3ymiB "BigBecTu cnin” Bin cebe ("oTcounTb OT cebe
cninn”). BuHysaTum BBaXaBCA | TOW, B KOrO 3HaXOQMNKU BKpaneHi peui.
Konwu cnip 8iB oo noAacbLKoi oceni (BepB), BOHa uina 6yna 30608’A3aHa
sinsecTu cnig, abo BMpaTH 3nodin. IHakKwe rpomaga nnatuna He nuwe
BigwKoAQyBaHHA, ane W nybniuHy kapy (kpyrosa nopyka). Konu cnig
rybusca Ha nybniuHomy wnaxy abo B nywi, Tooi npuxoauB KiHeub
roHeHHIo. AK roHeHHR, Tak i ceon Bin6yBanWCA y NpUCyTHOCTI Ginbwe
0ci6, npu 36epiraHHi gaBHiX, CBATOYHUX chopM. Llinnko "roHeHHA” 6yno
NoBEepHYTH BKpamxeHe Oo6po, BUABUMTK 3NOAIA Ta OO0OUTUCA HOro
NOKapaHHA.
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4. PO3MNPABA

Po3npaBa € 3maraHHAM OBOX CTOPiH B NPUCYTHOCTI i NiaQ HarNAOQoMm
cyay. B pnoictopuuHi yacu posnpasa 3BMuarHO BupiwysanacA 8 6e3-
nocepeaHbOMY 36pOMHOMY 3maraHHi — uBo60i. Tenep CTOpoHK 3mara-
FIMCA CNOBHO (CNOBO NPOTH CNOBA"), CKPINMOOYKX CBOI 3aABK N BUMOTH
nokasamu. Cyn ouiHOBaB Wi OOKasu W BUHOCMB BHMPOK, AKWK 6yB
aBTOMATMUYHUM BMCNIAOM 3aQ0BINLHOrO NpoBeneHHA gokasy. Cam ne-
pebir po3npasu Ti€i 006K € Mano Binomui. He po3'ACHEHO OOCI NUTaHHA,
AK CyQ Ononyckae OOKasu, 30Kpema uu ponyckas npoTu cebe gokasum
060X CTOPIH, YK TiNbKK OAHi€l. MO30BHMK, BHOCAYM NO30B, MYCiB NOAATH
A0KasW, a Konu Uuboro He 3pobus, cyn Mir BigkKMHyTH no3os. OCHOBOKO
po3npasu 6yno npoBeneHHA NOKa3iB.

5. NOKA3H

Nokasamu 6ynu: a) ceinku, 6) npucara, 8) 60xi cyau i r) peuesi
nokasu ("nuue”).

a) Csidku manu Ha3By: BUOOK, nocnyx abo 3sMuanHo noau. OgHi
BBaXalOTb BMAOKIB 6e3nocepenHiMU CBiAKAMMU, HAOUHWMMU (TecTic oe
Bi3y), a nocnyxie cBiAKaMu nocepenHiMMU (TecTic pe aspiTy), a Ha
nornAn iHWWX, BUAOKK € 3BUYANHWUMKU CBiAKAMMK, @ NOCNyXH — CBigKa-
MY-NOMIYHKUKAMM, HA AKKX "NOCHUNAatOTbCA” CTOPOHKU. BOHK 4ACTO Hiuoro
He 3HalTb NPO cnpasy, CBIOKYKUW NuWe NPO MopanbHi BapTOCTI
CTOPOHM, AKA ix noctasuna. 3i3HAHHA UMX HEHAOUYHWX CBIAKIiB AyXe
4acTO OOBOAMNO He A0 BMPOKY, a OO 3aCTOCYBAHHA iHWOro QokKasy,
3BuuanHO 6oxoro cyay. [eAki uuBinbHi gorosopu (nNo3wka noHag 3
rPYUBHKU), @ TO K KapHi BUMHKM (YWMHHA 3HeBara) mycinu Bigbytuca B
NPUCYTHOCTI CBiAKiB, WoO6 cTatv npeameToM posnpasu. CeigkiB BUC-
TasnAnu 06i CTOPOHM, YaCTiWe NO3OBHUK. |HKONKU CBIAKIB KNUKaB caMm
cyn (camocyn, onikyHui cnpasu). CeinkaMu Morny 6yTu TiNbKKU BiNbHI.
BuimkoBO ponyckanuca HeBinbHi i 3akynu. Bara uux pokasis byna
3HaYyHO MeHWa i BoHa Mana 30eb6inbWworo AONOMiXHe 3HaUeHHRA. ICHYE
CYMHIB WONO0 XiHOK. NP0 HUX HEMAE 3rafiku B Qxepenax, ane ToAiWHE
cTaHOBULE XiHKW GyNno Take KOpUCHE, WO TPYAHO AyMaTH, abu XiHKu
He mornu ceinunTy. KinbkicTb cBigkis 6yna pizHoro — 8ig 1 no 12,
HanvacTtiwe naBa. YyxuHuiB abo B3arani 3sBiNbHANU BiQ O6OB'A3KY
CTaBUTHU CBIOKiB, 3aMiHIOOYK UeH QoKas NpUCAroro, abo 3meHwysanm
BUMOrYy WOAQO KiNbKOCTH iX cBiaKiB 4o nsox. CeigkiB — oniHienasuis
6yno 3euuyanHO 7. 3i3HAaHHA KiNbKOX 3BMUYaWHKX CBIOKIB PiBHOBAXWNO
CBiAOUTBO OAHOro ypAOOBOro ceBigka (MMTHKK). 3i3HaHHA CBiOKiB Mano
3HAuWeHHA, KONKW BIANOBIQano AOKNaaHo (“"cNoBo NpoTy cnoBa”) 3aABaMm
iX CTOPOHHU.
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6) lNpucazy, NOraHCbKY — POTY, XPUCTUAHCLKY — XpecHe Liny-
BaHHA, CKnaganu CBiflkK, HanuacTiwe CBiAKW-ONiHieQaBui, ANA CKpi-
NNeHHA 3i3HaHHA cBoix abo iHWKWX cBigKiB, i CTOPOHU, 3BUYAWHO ToA[i,
KONKU B HUX He Byno iHWKnX goka3sis. HesinoMo, UM QO NpUcArk aonycka-
nucAa 06i CTOPOHK, UM TiNnbKK 0Ha i KOTpa came. HanuacTile npucarae
o6BuHYBaYEHWN, Mi3BaHWWA, 3BUYAWHO, KONM HEe Mas iHWKWX [oKasis
o6opoHM (ounwlyroua npucara). [lexTo ysaxa€e NpUCAry oopMoro 60xo-
ro cyay. MNpucara supiwysana npouec.

B) boaci cydu (oppanil) He 6ynu 3BMUakHMMK gokasamu. Konuchb
BOHW BYnK camKM Npouecom, Wo Bupiwysas cnip. BoHW cnupanucA Ha
Bipy B 6e3nocepenHKo iHrepeHuito y posnpasi bora a6o 6oris, AKi
noaatTb 3HAK, XTO MPaBUi, a XTO BUHYBATUM, WO OOMEXeHWH non-
CbKWM YM cynfiB He 3aBxauW mas 3mory 36arHyTu. B ctapin Pyci 6ynu
BXMWBaHi Taki 60Xi cynu: npoba sonu, npoba 3aniza, nBobin i wepeb.
lNpo6a Boou mana aBi PoOpMU: 3MMHOT BOOM, KON CTOPOHY 3B’A3aHy
Knpanu B OCBAYEHY BOAY, Ta BOAW rOPAUO], KOnK cnig 6yno 3aHypuTH
pPYKy B KMN'ATOK. lNpu nepuwin opmi 3a NpaBoro BBaxasBCA TOW, XTO
TOoHyB ("BOO@ HE NpUAMAE BMHYBATOro”), a Npy OPYrid, XTO HE BUHIC
NOMITHUX MOWKOOXEHb PYykKU. Ha YkpaiHi, MmabyTb, BXWBANU TiNbKW
npo6u 3uMMHOT BoOM. [Tpoba 3aniza Binbysanaca B Toh cnocib, wo Tpeba
6yno B3ATH B PYKY KYCOK PO3XXapeHOoro 3anisa i NOHeCTU HOro gekinoka
KPOKiB. bpak BaXKWX NOWKOMKEHb CBIAKYBAB y KOPUCTb MigaaHoro
npo6i. Ma6yTte 3 XIIl cToniTTA oppanii He 3aCTOCOBYHOTb. 3are no-
WHPIOETLCA 0BO6IU (none), 40 TOro uacy HesHaHuih. [1Bo6i# 3BOOATL
CTOPOHH, NEKONU i CBIOKKW, B KAPHMX, @ HAaBiTb Y UMBINbHUX Cnpasax.
Jonyckanuca 3actynHukn. [18o601 Bin6yBanvMcAa 8 NpUCYTHOCTI CyA0BHAX
ypAagoBUiB. 3 XV CTONITTA NpoOTH HUX BUCTyNnWna uepkea. JKepebom
eupiwysanocA abo 6e3nocepenHLO NUTAHHA BUHU, abo KOTpa CTopoHa
Mae npucaratu. | Tak xepeb BupilyBas 3MICT BUPOKY.

r) Peuesi doka3u 6ynu TakoX BaxnuesuMu gokasamu. MNepenycim:
Tino BGUTOro, paHuW, 3Haku NoBWUTTA, nokpaxa, cnign i 1.n. Yacro
CTOCYBanNMCA # iHWI nokasu, ane nuwe TOAi, Konu He 6yno pokasis
peuoBMX.

6. BUPOK | MOrO BUKOHAHHA

Bupok 6yB mexaHiuHMM BUCRiOM OOKa30BOro nposeneHHA. ToMy
Npo BMUCNiA po3npaBM pilwana aokasoBa NOCTaHOBa MPO Te, KOro
[onycKaeTbCA OO Ookasy, abo cam Bucnin pokasy (npobu, xepeby).
Cyn BnnaBaB BUPOK YCHO, iHKONK noro obrpyHTosysas. Cya He NpoBO-
OMB caM eK3eKyuil uMBineHUX Bupokis. MNpo Te mycina p6atu cama
ctopoHa. Cyq sinnaeaB i 3aCy)KeHOro i BOHa Morna 3agoBinbHUTUCA
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3 oro mavHa abo M 3 HLOro CaMoro, NOHEBONKOUK ONA BiOPOGITKY.
Mpyn LIbOMY CTOPOHK KOPUCTANK 3 AONOMOTM OEepPXaBHWX OpraHis. 3arte
KapHi BUPOKW BUKOHYBaB KHA3b | MOro YPAOOBUi, CTAralouM Npu ULOMY
3i 3aCy)KEHOro KpiM rpoweBmnx Kap we 1 onnartwu, a iHKonu, AK Npu Kapi
NOTOKY i po3rpabneHHA, TaKOX BIiAWKOOYBAHHA AONA MOKPHUBOXEHOI
cTopoHu. Ha 3axoni Qo misHbro cepenHbOBiYuA 36epernocA Npaso
NPUBATHOI €K3eKYyLUii KAPHUX BUPOKIB.

7. DXXEPENA U NITEPATYPA

LOaxcepenamu npouecoBoro npaea Uiei nobu € cTapoNaBHE 3BMUAEBE
npaeo, anpoboBaHe i YACTUHHO MOANMIKOBAHE KHAXUMU PO3NOPAAKAMK
i cynamu. HanBu3sHauHiWWMM NaM’ATHUKOM NPOLECOBOro npasa € "Pycbka
MpaBpa”.

Jlimepamypa nonaHa Npy OrNAAQI cyAis uiei go6u. [lMen Takox:

M. binAes, Ouepkb npaea U npouecca Bb enoxy Pycckown MNpaeawm,
Mocksa, 1895.

N. K. Meu: Das Russischa Recht, IV Tom, LUTyTTrapT, 1913 i iHWi.
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1. IMTOBCbKO-PYCbLKA OOBA

1. OCHOBHW NPOLIECY

Mpouec uiei nobu, 3saHmuin, "nocmynkomM npasHUM”, CNAPAETbLCA Ha
3acadi neranbLHOCMU, BU3HaHIW MaTepiANbHUM NpasoMm. Tinbku po3npasa
MOXE OaTh NigcTtaBy OO0 yB'AZHEHHA | NOKAapaHHA rpOMaAAHKHA, HaBiTb
Konu 6 MWNOCA NPO MaecTaT BONOAQApA, a He “3aouyHe noBeaaHbe”. Tak
3BaHa CKPYTHWHIA, BiaOMa UbOMY NpOLECOBi, He NOPYyLWYE 3acanu, AKa €
TiNnbkKM 6NiQOKO TIHHIO 3aXiAHbOEBPONENCHKOrO iHKBI3ULIMHOIO NPOLECY.
A cam npouec € TOUHO BCTAHOBNEHUH 3aKOHOM i Cyau TUMHU "OfiHbIMK
3aKOHHMMMW NpPaBbl U APTUKYNbI ... CYAUTU U CNPABOBATU MaKTb” yCix
6e3 BUHATKY FPOMafAH i UyXKnHUIB.

Hes3anexHo Big QOBONi BENMKOI CTPOrOCTHU KapHOTro npasa martepi-
ANBbHOIO, KapHWUMA Npouec BUABNAE NOMITHI O3HAKKW 2ymMaHHOcmu. B
HbOMY HEMOAiNbLHO NaHye 3acana, AKa BeNUTb CyAoBi, Wob BiH '8 peuyox
BOHTMNNMUBbLIX CKNOHHENWMWA MAETb 6bITU Ky BbI3BOMEHbLIO, HUXMKU KY
KapaHblo”. L{to 3acany nposeneHo B yCix nocraHoBax npouecy, 3okpema
B HOpMax A0Ka30BOro NpoOBEeOEeHHR, AKI NPW PiBHOCTWM AoKasis 060x
CTPOiH 3BMYaWHO BM3HAIOTb 06BHMHYBaUEHOro 6NMXYMM OO AoKasy i To
BUPA3HO 3 NPUUYUH FYMAHHOCTH, PO3YMItOUM, WO iHaKwe 06BHUHYBaYEeHUH
6yB 61 3arpoxeHun (60 Tomy 6bl nowno o ropno”). MNpu 3nounHax,
3arpOXEHNX BaXXUMMH Kapamu, [lOKa30Bi BUMOrU € HACTINbKK NigBULLEHI,
WO 3aBARKK IM unmano o6BuMHyBauYeHUX MOINO 3BiNIbHUTUCA BiO Kapw.
[aneko nocyHeHa, XOu HENOBHICTIO NpoBeaeHa 6yna 3acaga po3Mexo-
BaHHA agMiHiCTpaUifHUX | CyaoBMX YHKUIW, AKY 3MilHIOBanNM 3acagu
NeranbHOCTH | TYMaHHOCTH.

Mpouec € 6e3nocepedHill i ycHud. 3acanolo € "oueBUCTe y nNpasa
MOBeHbe CTOPOH abo MX yMOLOBaHWX”, a NUCbMOBICTb Yy npoueci
0obMeXeHO A0 KpaWHix rpaHuub. HaBiTb NO30B Mir NO30BHWUK BHECTH
YyCHO A0 CyRoBOro npoTokony. Npouec € AsHull B yCix KOro craginx i
TiNbKKW BUIMKOBO LR ABHICTL 3 peuyeBUX NpUuUH o6Mmexysanacha. | B Lin
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no6i 36epernaca 3acada OUCNO3UMUBHOCMU B NpOLECi, ane BXe €
HaABHKM, LLIO NOYABCA NOCNIQOBHUK Npouec il OBMEXEeHHA Yy KOPHUCTb
cyay.

CTopoHuM Hapani 6yny naHaMu NPoUEeCY i KOXHOI XBUIMHKU MOrnu
MAOro 3aKkiHuMTW, NOroauBWNCE NO3a CyaoMm. | Xou cya MaB BUPOKYyBaTH
"soanyr xanobsl U OTNOPY CTOPOH HWUYOro He NPHKNaQAatoubi aHu
YAMYIOUbI”, TO BCE X CYOOBWM "PO3CYAOK ubiHeMm 6biTW MaETL BOANYT
Hannenworo H6ayeHbA CBOEro, NPUXMNAKUYLI CA UbiM BNKXen Ky cnpa-
BeONUBOCTK...”. Ane A0 KiHUA NO6M Npouec He 3iKWOB 3 NaHiBHOI
OCHOBHW NPWBATHO-NPABHOro PO3yMiHHA HE NULLE LUMBINbHOI, ane # Kpu-
MiHanNbLHOI WKONKM, WO NO3HAYYETLCA BMPa3HO B 6paky 060OB’A3KY CBiA-
UeHHA, NepeKMHEHHA Ha CTOPOHY 060B’A3KY NpuaGaHHA M CNPOBadXeH-
HA CBIOKIB i T.iH.

3HaMEHHOI NPUKMETOIO Npouecy 6yno Bu3HAUEHHA | O6MeXNCeHHA
anenauitHux iHcmaHyid, AKWX y 3acani 6yno nuvwe Agi. Lle KOpHCcHO
BNNMBANO Ha NPUCNiWEHHA po3rnAQy cnpas ta 36inbwWyBano [osip’'A Ao
npasHoro o60poTy i NpasoNOpPAQKY B3arani.

[o 3acrapinux 3acag npouecy cnig AOYMCNWTU NepenoBCiM HeBi-
OoKpeMneHicme HOPM NPOUECOBO20 Npasa Big HOPM Npasa MaTepiAnb-
HOro Ta HEPO3IMENCOBAHICMb NPOUECY YUBINbHO20 Bid NPOUECY KapHO20.
Bin3sepkantoloTb ue yci NnaM’ATHKMKK Npasa, 3okpema JinToscbkuin Cra-
TYT, B AKOMY MiCNA HOPMK MaTtepiAnbHOro npasa 3gebinbla 3apas xe
nopaeTbcA (HOPMKU HOrO OXOPOHM i 3AINCHEHHA. 3aBaxuna B UbOMY
nadisHa B TOW yac y 3axigHin EBponi kasyicTUuHa meToQa, CTOCOBaHa B
ycCix ginAHKax npasa, o NpouecoBOro BKMOUYHO.

Oyxe NOMITHWA 3HAK HA NPOUECOBOMY NpaBi BUTUCHYB MOMEHT
cmaHOoBOI HepisHOCMU CycninbCcTBa. BiH cnigHWi nepenoBCiM y AOKa3o-
BUX HOpPMax. BaxHICTb QOKa3y WNAXTUUA, OQHAKOBO CTOPOHYW UM CBiOKa,
6yna Ha6araTto BMWOK BiA BApPTOCTK 3i3HAHb HewWwnNAXThya. Yacto
BUMAranocA TiNbKM WNAXETCbKWUX CBiOKi8, abo kombiHauil ogHux i
opyrux. LLlo6 nokapaTtu wnAxTHYa cCMepTIo 3a BGMBCTBO NOCNONNTOrO,
notpi6bHo 6yno goka3ly 6 ceigKiB: 2 WNAXTAYIB | 4 nocnonuTUx. 3arte
anA 060pOoHM WNAXTHYA-BOMBHMKA BUCTapuana Wworo snacHa NpucAra 3
ABOMa CBigKaMH.

Mo6iu cTaHOBOCTM AyXe BaxXNMBy PONIo Binirpasana i cayxcbosa
3anexncHicms NPOLIECOBUX CTOPIH. LLUNAXTHUY, AKMK NnepebyBas Ha cnyX6i
y Apyroro, BTpauas 6arato 3i CBOEi HE3aNEeXHOCTHW, BKNIOYHO OO
3HauYHOTO OBMEeXeHHA CBOET NpoluecyanbHOI CNOCIBHOCTH.

[0 HeraTMBHUX y CyyaCHOMY pPO3yMiHHi, CTOPiH npouecy JIMTOBCLKOI
006K MOXHa TaKOX 3aUNCNUTHU NOro ¢ghopmaniaMm. XOUu Ha YKPaiHCbKOMY
FPYHTi BiH HIKONK He QINWOB NO Takux abcypaHnUx Mex, AK ue 6yno Ha
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3axoni EBponn, Bce X Taku cnyTyBas cBoGOAy npouecyanbHWX AOil,
3aTEMHIOIOUH POPManiCTUYHUMKU BUMOraMK 3acagHWuy Uinb NpoLecy:
AocnipgXeHHA W OXOPOHY MaTepiAnNbHOT npaBau. MO30BHKUK, AKWUIA B yaci
3i3HaHb Ta NPUCArKM HeOoOKNagHO a6o HenoOBHO 3'ACYE CBOI BUMOTM,
nonadi B no3si abo nisHille Ha posnpasi, TpaTUTL cnpasy. 3ate cam
NO30B i Cy0Bi BHECEHHA He MYCATb MaTK CTUCNO BCTAHOBMNEHOT hopMu
i IX MOXHA Mig Yac po3npasu NOMNPaBUTH, & TO M 3MIHUTH.

Hyxe wupoko pospobneHa, HesanepeyHo WUikaea, ane BOAHOYAC
BeNbMK O6TAXYOUa npouec, O0Ka3oBa cucmeMa € OOHIEID 3 MapKaH-
THUX O3HaK npouecy JinToBcbkoi o6u. PiaHOMAaHITHICTL poais aokasis,
36inbweHa po3pi3HEHHAM CTAaHOBWMX pi3HMUb CBIOKiB i CTOpiH, pae
OCHOBY ONA Pi3HOPOAHWX OO0KA30BUX KOMGiHALIM, KOMMNIKOBAHUX Op-
ManicTUYHUMKU OOKA30BUMMU BUMOTAMM.

0o uikaBiwMx npMTamaHHOCTER Npouecy TOro yacy Tpeba BpewTi
3auMCcnnUTU CBOro pony dyaniaM npoyecis: 3aranbHOro i 3BMYacsoro . B
Luin nob6i BiH BMpasHiWMi, AK y KOXHIM iHWin., € ue poba NoBHOro
PO3BUTKY 3BUUAEBOro CyAiBHMUTBA B ONEpPTi Ha 3aKOHHE BU3HAHHA NOFo
neransHOCTH W HamaraHHA BKNIOUMTH 3BUYAEBI CyOM B 3arancHy, oep-
XaBHY CyQoBY CUCTEMYy.

2. CTOPOHMU | BACTYNHHUKH

OnA o3HaueHHA CTOpPIH BXuWBanocA 6arato Hase. OOHi 3 HUX BKa-
3y10Tbh Ha UMBINBHUKA, iHWI HAa KApPHWK xapakTep npouecy. o nepwnx
HanexaTb Ha3Bu cmopoHa nosodoBa i icmeye ANA NO30BHWKA Ta
cmopoHa omnopHa i nossarul anAa niasaHoro. Cnigau kapHoOro npouecy
MatoTb TaKi OKpPeCneHHA noTepninoro 4u NO30BHMKA, AK CMOPOHa
6onaya abo acanobHa, Yn NpAMO wcanobHuUK, Ta o6BUHYBaueHOro abo
ni3BaHoOro, AK cMoOpoHa omnopHa, obacanosaHa abo NPAMO nizsaHuld
uu nido3peHul. TepMiH BUHHUU BXWBAaBCA padlle B UMBINbHOMY, HiX Y
KPUMiHaNbHOMY PO3yMiHHi. Ane 3 yBaru Ha HEepPO3MeXOBaHHA LMBINb-
HOrO i KApHOro NPoUECY Ui Ha3BK BXWBANWUCA BCYMil.

CypnoBy i npouecyansHy CnocibHicTb, TO6TO 3Mory 6yTu CTOpOHaMH
B Npoueci, i BUCTynaTn nepen CyaoM Manu 3apiBHO rpoMapfAHu, AK i
uyXuHUi, ane He Bci. CyRoBOT CMOCIGHOCTU He Manu HEeBINbHUKK i
BUHATI 3-nig npaea (’BiYHO BMBONAaHI’), a nNpouecyanbHOI He Manu
nepenoBCiM ManoniTHI i Ti, WO ocTtaBanMCA NiA AOMIHIANBHOK abo
NaTPUMOHIANBHOKO BNAQoHO Ta AeAKi iHwWi.

ManonitHix (MyXuymMH po 18, xiHOK 0o 13 pOKy XMWTTA) 3acTynanwu
fnepen cynoM 6aTbkKHU, a CUPIT — ONikyHW. Bynu TOUHO BCTAHOBMEHI
HOPMHU, XTO MIl CTaTH OMiKYHOM CHUDIT. ¥ KapHMX cnpagax 40 3NOYMHUIB
HWXue 16 poKiB 3acagHMUO He CTOCOBAHO KPHUMiHaNbHUX Kap. OnikyHU
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BHOCHUIMK B iMEHM ManoTiTHIX NO3BM Ta 3acTynanu ix, AKWO iX ni3eaHo,
ane He 3aBXAW TiNbKu BMIMKOBO. Bouu 6ynu 30608'A3aHi BCTYNUTHU B
cnip nuie TOoARi, KONW ManoniTHIX Ni3BaHO B LWECTW peuvax: 3a 3BOpPOT
3aCcTaBneHoOro MawHa, 3a Nopyky, QaHy 6aTtbkoMm, 3a Anosr 6artbka i
NOPYWEHHA HUM CNOKIKHOrO NOCiAaHHA, 3a BUAAUy UyXMx nwogen i
KONW npouec 3a cnaglWMHy nouyaBCA we 3a XMTTA 6artbka. Bei iHwi
CNOpV NPOTH MANONITHIX NPUNUHANWCA QO Yacy IX MOBHONITTA; OABHICTb
3a TOW vyac He 6ixuTb. MinaaHuMx i cnyr 3acTynaB nNaH, HaBiITb KOMW
cnyry 6ynu WNAXeTCbKOro crany. MNo3ey i CyaoBi yNnOMHUHaNbHI NUCTH
npoTK uenAfi i nigBnagHMX [OpPyYanucA ix naHosi. BoHM He mornu
BHECTH NO3BiB, po6yB Ue 32 HUX IX NaH y BnacHoMy iMeHi. [liten, xou i
NOBHONITHIX, KON BOHW XWNK npu 6aTbKOBI, 3aTynae 6aTbko, XiHKY X
— YONOBIK. ¥ KapHWX cnopax nadu i 6atekn poanH 6ynu 30608’A3aHi
npuBecTU OO0 cyay nignernnx iM oci6. |Hakwe BOHW cami BCTynanu Ha
Micue CTOPOHH, 3 TUM OOMEXEHHAM, WO [0 HUX He CTOCYBanoCA
KprMiHanbHWx kap. Micna cMmepti 06BMHYBAuYeHOro Ha WOro Micue
BCTYNanu NOBHONITHI AiTH abo 6nNn3bki HEBiXUMKaA, 3 TUM OOMEXEHHAM,
O BOHWU He nignAaranu KpuMiHanoHum Kapam. [litn i 6Nu3bki BHOCUNHK
no3en y Bunagky s6uecTBa IX 6artbka abo 6nu3bkoro. MNpaso TOYHO
BCTAHOBNIOBANO NOPANOK CNOPiQHEHMX, Y AKOMY BOHW 3a06yBanuy U0
aKTUBHY neritumadito Ao cnopy. [l1o cnopy BCTynanu TakoX NOPYUYHUKH,
AKi He QOCTaBUNK OO CYAY CTOPOHHM, 3a AKY Nopyurnun. CMepTb CTOPOHHU
nepen po3npasolo 3BiNbHKOBANA Bifl NnpouecyanbHOi NOopykn. CMepThb
NOPYYHKKA 3aKiHUyBana NOPYKY i He nepexoaMna Ha MOro HacnNinQHKUKIs.
Y kapHOMy npoueci Ao po3npasu NO CTOPOHi 06BUHyBaueHOro
BCTynaB T. 3B. 3asodua, TO6TO Ton, BiA KOro o6suHyBaueHUn Habye
cnipHy piu. BiH 3acTynas 06BMHyBaueHOro, ane Aoro He 3BiNLHAB Bif
yyactu B po3npasi. Hacnigku npouecy Hic 06BMHyBaueHni, 36epiratoum
npaso perpecy no 3aBsoauu. Kpim TOro B ycix cnpasax, 3a BUHATKOM
rpyHTOBUX Npouecie, MoxHa 6yno nocrasuTtu 3a cebe “szacmynyro”,
AKMh 6paB 0coBUCTY yuacTb y NpOUECi i HIC HACNIOKK pOo3npaBu.
CTOpOHM MOrNU KOPUCTATH 3 NONOMOIM YNOBHOBaXeEHUX. Y60rnm
CTOPOHAaM CyQ Mir NPU3HauUTH YNOBHOBAXEHOrO 3 YpAAY. YNOBHOBaXEHI
3acTynanu BifiCyTHIO CTOPOHY, a60 gonomaranu nNpUcyTHIN. Y BaxKHUX
KapHMX crnpasax CTOpoHa 060B'A3K0BO Mycina 6yTHM NPUCYTHA B CyAi,
HaBiTb KONKW T QONOMaraB yNnOBHOBAXEHUW. YNOBHOBAXEHUX O3Hauy-
BaHO Pi3HKMKU HA3BaMK, HAWUACTIWE NPOKypaTopaMH, peuHukamm abo 3
NONbLCLKOro yMoyosaHuMu. TepMiH adBokam NOABUBCA Ha YKPATHCbKUX
3eMMAX WOWHO B HACTYNHiK 0o6i. CynoBuMK yNnoBHOBaXEHUMU MOTMH
6yThn 0cObU KOXHOFO CTaHy, OTXKE M HEWNAXTUUI, 32 BUHATKOM OyXOBHUX
i cynnis Ta iHWKWX CyQ0oBUX YPAAOBUIB Y iXHiA okpy3i. CnouaTky 6yna
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BMMOra OCInoCTW apgBokKaTta; 3ronoMm 11l o6MexeHo, W anBoKaT, AKWH
BMKA3aBCA NUCbMOBUM YNOBHOBAaXEHHAM, 3aBipeHUM ypAOOM, Mir ByTv
i HeocinuM. Mexi KoMneTeHUil aaBoKaTa BU3HaUyBanNO YNOBHOBAaXEHHA
CTOPOHW, 3BaHe "nucm nopyveHul”, abo "npokypauia”. BoHo morno
6yTn 3aranbHe a6o o6MexeHe A0 NEeBHUX AiHA, NUCbMOBE i YCHe,
3aABNeHe CyaoBi Ha po3npasi. 3 HaCOM BUHUKHYB QOBONiI TOUHO OKpe-
CneHnn npodecCinHMA | MOpanbHUW KOAEKC aaBOKaTypw, 3a nepecry-
NNeHHA AKOro afBOKaT He NULIEe TPaTUB NPaBO BUKOHYBATU Npodecito,
ane W nignapaeB roCTpUM KPHUMiHanNbHWUM Kapam, QO CMEPTHOI Kapu
BKINIOUHO.

3. BANOYATKYBAHHA NMPOLIECY

We po uacy nepepaui cnpaBu CynoBi ANA pPO3rnAgy, CTOPOHU
HepiAKO nepesBoguNK BCTyNHe CNiACTBO, QOKOHYBANK Pi3Hi Baxnusi aif,
CNPAMOBAHI Ha BMABNEHHA 3NOUnHUA a60 BifWyKaHHA BTpadeHOi peui,
Ha 3abe3neueHHA nokasiB a6o onpoTecTyBaHHA (AK B CyAdi Tak i no3a
CynoMm) neBHKUX haKkTis, Ta, BPEWTi, HA cy0oBe 3abe3neyeHHA npasiocy.

3acobamu BUABNEHHA 3MOYUHUA ma BIiO3uCKaHHA Bmpamu 6ynu
3HaHi 3 nonepedHbOi 006U iHCMuUMymMuU 3BUYAEBOZ20 nNpasa — 20HIHHA
cnidom Ta csody, a nanbwe NOMAWHA PeBi3iA B NPUCYTHOCTH BO3HOIO i
csigkie i ny6niuHa 3anoBidb yTpaTu, NnepenoBCiM NpU BTEUi HEBINbHUKIB
i uenAni Ta 3abe3neueHHA OOKa3iB, BaXXNMBe OOHAKOBO AK NPU KAPHHUX,
TaK i UWBINbHKX CNpaBax, AKe NepeBoaMB BO3HUIW Y NPUCYTHOCTHU Bonan
nsox ceinkie. BiH KOHcTaTtyBae cMepTb, i1 NPUUMHKM, OFNANAB PaHM i
cnign nob6oie, cTeepaXyBaB (hakTHM NOPYWEHHA NOCipaHHA Ta iHwWi
"reanTu” i OUiHIOBAB WKOAQY, @ TAKOX OOCNIOXYBaB O3HAKMW i AOKa3n
3NOUYMHY Ta NOPYLUEHHA LUMBINbHOro npasa. |HKONK Ui YPRAOBI OrNAAUHK
i CTBEpPOXEHHA NonepenXXyBano NoBonaHHA, TO6TO OroNOWeHHA NEeBHUX
¢dakTiB nepen cycifamu i 3aranom HaceneHHAM, WO TPannANOCA Hawn-
yacriwe y Bunagkax cmeptyd abo rnpu 3nOBNEHHI un 3a6UTTi 3NOUMHUA
Ha rOPAYOMY BUMHKY 3MOUMHY.

WonHo nicnA uboro NpUxoauno yYCHE i ABHE 3i3HaHHA nepen ypAAOM
(cynom) ectaHoBneHux dakTiB, AK CTOPOHOHRO i T CBiAKaMM, TakK i BO3HUM
Ta BNUCAHHA yux 3aAB 00 ypAOOBUX KHUZ2. BUNKUCH 3 LKMX KHUI Manwu
BEMNMKe OoKas3oBe 3HAUYEeHHA Ha po3npasi. Hepiaxo 3noAaiAn BeAeHO 3
00Ka3aMKW 3NM0UMHY 00 CyAy W Tam 3agepiXXyBaHo i 3nofin i Aokasu oo
yacy poanpasu. |HKONM OO CyaoBOro 0enosumy BigAaBaHO CRipHe
MaMHO, AKe Cyq Binaasas CTOPOHI, WO I BOHO NpMNanano 3a BUPOKOM.
3anino3peHnx y BUYMHEHHI 3NOUMHY OCI6 BNUCYBAHO B T. 3B. YOPHI
KHUu2u, CBOTrO poay KapHWW peecTp.

MNicna 3a6e3neueHHA aKTiB i QOKa3iB CTOpOHA 3BepTanacA no
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cyay 3 pQoMaraHHAM NpoBecTu po3npaBy. CynoBuW nucap BnWcysas
cnpasy B peECTp Nia NOPAAKOBE UACNO, 32 AKMM 3rOAO0M PO3rnANanocA
cnpasy. licnAa uboro cyn sMpnasas NO30B i B3WBaB CTOPOHU Ta CyAoOBi
pOKK. Ha gomaraHHA CTOPOHM Cyqa MIr we paHiwe 3abe3neunTt goma-
raHHA No3sy WNAXOM BiANOBIAHMX HakKa3is abo 3akasis, BuOaOuu cyoosi
fucmu, Hanpyvknan, naucmu 3anosioHi, AKWMK 3ab60opoHAnocA 3abupaTtn
3 NONA cnipHe 36iXOKA, YNOMUHanNbHI AUCMU, AKUMW 3aKNUKaB NPOTUBHY
CTOPOHY MWUPHO 3a10BINbHUTH BUMOry NO30BHKKA, 3apyyHi nucmu, AKi
nig 3arpo3oto 3annaTtu BenUKOl rpoteBol kapu (3apyka abo 3aknan)
nepecTtepiranu ocoby, Wo rpo3una iHWiA HacUNnNAM, nepen BUKOHAHHAM
NOrpo3u Ta pi3HOPIAHI omMBOpPeHi nucmu, WO OXOPOHANU NPaBO CTOPIH.
Lli nucTn opnepxyBanu CTOPOHHU, AKI NPO HUX Npocunu. BoHn Bianaesanwm
NPOTMBHIA CTOPOHI KOMiO NUCTa, 3anuwaroun opurinan cobi. 3a Bu-
nauyeto CynoBUX NUCTIB He 3aBXAM cnigyeas npouec. YacTo BOHM
npvBOAMNK 00 3roaM MK CTOpoHamu, abo 3anobirand NOPYLEHHIO
npasea.

4. NO308

BukoHaBwK Ui nepegnpouecosi [ii, cyn BuoasaB no308, AKWUK
3anoyaTkoByBaB po3npaBy. |HKONMM TEpMiH NiIQHATTA CyQOBOro no3sy
6yB TOWYHO BCTAaHOBNEHWM NpPaBoM i Horo Tpeba 6yno QOTpUMATH.
Hanpuknag, no3o8 3a NOpyWweHHA CNOKIKHOro nocinaHHA cnig 6yno
BHecTM 00 10 THMXXHIB BiQ uacy OnNpoTecTyBaHHA NOPYLWEHHA nepen
ypAAOM.

Xou cynoBse NpoBEeNEHHA 3BUUAMHO 3aN0YaTKOBYBaNo no308, iHKONK
po3npaea sinbysanaca i 6e3 no3sy, Hanpuknan y sunanky cniiMaHHA
3NOYUHLA HA rapPAYOMY BUMHKY BaXKOro 3nouuHy, abo 6e3nocepefHLO
NiCNA HbOrO, ane He ni3Hiwe 24 roauH i TO B MicUEBOCTi, A€ TpanuecA
3M10YMH, @ TAKOX Yy cnpaBax NPOTHU HEOCENUX, YYXHHUIB TOWO. Takox
6e3 no3sy CTOPOHM 3060B’A3aHI 3'ABUTUCA Nepen rocnonapcbkKuMn cya,
siglicnaHi TyAn HUXUMM CyaOM, Y CNpaBsi NOPYLWEHHA WNAXETCbKOT YECTH.
Heocinnux 3BMuyanHO B3MBaNK A0 Cyay CYQOBUM YNOMUHaNbLHUM UCMOM.

Mo3os cnucysas abo cyn Ha nincTaei 3aABM NO30BHUKA, a6o cama
CTOPOHa, AKa MOrna NPUHeCTH N0 CYA0BOT KaHUENApil HaNucaHKWi NO308
i, CKnaswK HanexHy onnarty, ofepxatu BiA CyQoBOro nucapsa CBOro
poAay AeknApauilc no3sy, TO6TO NigNKC i neuaTky.

0308 BUrOTOBMIOBAHO Y CTINLKOX MNPUMIPUHKAX, CKifNnbkKu 6yno
cTtopiH. Konun nizasaHun 3ry6us no3os, no3osunk Bys 3060B'A3aHUK OaTu
AOMY KONiko 3i CBOrO NO3BY 3 BNACHOK i BO3HOro nevaTtkor. Konu x
NO30BHUK 3ry6us NO30B, Mir NPO Ue NOBIAOMMUTHU Mi3BAHOIrO W BigKNU-
KaTth po3npasy, abo gomaraTtucA Konii Big nissaHoro. Konu niasaHuit
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B8iAMOBNABCA, TOAi NO30BHWK MYCiB B3ATH 3i Cyly HOBMHW NO30B, HA HOBI
cynosi poku. lNpouecyanbHuit bopmaniam sumaras, wWob 06i CTOPOHKU
Benun npouecyanbHUh 3Mar CTUCNO 3a 3MICTOM o3y, ToOMy 6e€3 no3By
roni 6yno BecTu po3npasy.

Y nosei cnin 6yno HasBaTuM CTOPOHKW, NOOATH AOMAraHHA NO3BY i 1X
O6rpyHTYBaHHA Ta Bi3BAaHHA 3'ABATHMCA HAa HaWbNMXui CynoOBi POKH.
3micT no3sy MyciB 6yTH BUAEPXKaHWK Y NPUCTOMHOMY TOHi, iHaKWwe
nissaHWM Mir Ha HbOro He BianosinaTu. MNMNo3oB MoxHa 6ynNno YAaCTUHHO
3MiHMTH | nonpaBuTH. 3a cygamiu, aKi suaasany abo pos3rnapany No3su,
BOHW W Ha3vBanMCA rocnogapCbKumu, abo OBOPHUMH, 3EMCbKUMM,
ropoacsLKMMK abo NiQKOMOPCbKUMMHK. Y BUNAAKy BigKNafgeHHA po3npasu
Tpeba 6yno Ha KOXHi POKW B3WBATKH Ni3BAHOrO HOBUM NO3BOM. Big Toro
1 Ha3Ba NO3BiB: NO3BW NepLi, Apyrii T.4. Y B3aeMHin cnpaBi Tpeba 6yno
B3ATU OKPEMi NO3BM, AKI PO3rNAQaNUCA OKPEeMO, 3a Yepror BNUCaHHA
cnpas Qo CyAQoBOro peecTtpy. No3oBHUK "6epe Nno3su i HUMKM No3uBae”
ni3BaHoro 3a NOCepeaHULTBOM BO3HOrO.

[JopyuyeHHA NO30By Ni3BaHOMY OOKOHYyBaB BO3HWW NO 3MO3i OCO-
6ucto, i Toaoi No3oB Ha3vBaBCA “ouesucmum”, abo cknapas WOro B
AOMI, 3aropofli UM Ha IpyHTi Ni3BaHOro, a KONM BiH CBOro OBOPY He Mas,
TO BO PYK rpOMafcbKoi CTapWwHHKW, NPU YOMY BO3HUMK “06B0Onye”, TOGTO
cnosiwae horo nybniuHo. TakMi No30B Ha3MBaBCA 3a0YHUM. Heocinomy
popyuyeanu nosos 0o pyk abo npubusanu Ha Mypax MicTa, 3aMKY uun
uepkBu Ta nNybniyHo nporonowyeanu B8 rpomani. Kpim npuBatHoro
nosiaoMneHHA cTopiH (o6ocnaHHA) 6yno NpakTUKOBAHE TakoX “060-
cnaHHA 3 ypady” cynoBUMU NUCTAMM.

MosusaTtu cnig 6yno 3a 4 TUXHI Nneped NOYATKOM CyOOBOTO 3aci-
AAaHHA, @ NPU 3a04YHKX No3Bax — 3a 6 TUXHIB. BUHATKOBO MOXHa 6yno
M KOpOTWe, ane He ni3Hiwe, AK 10-ro AHA nepem NOYaTKOM CYROBHUX
pokiB. NMo30B 6yB BaXHWM N1e Ha yac oaHKX pokis. MoTim Tpeba 6yno
no3mMBaTH MNi3BaHOro HOBUMKU No3saMu. byno Bigome npunizsaHHA: a)
iHWKWX CniBBNAaCHUKIB CNipHOI peui, KOAW OAMH i3 HAX BiB 3a HEl OKPEMHH
npouec, abo 6) NpaBHMX HACNIQHMKIB Ni3BAHOrO NMOMEPNOro B 4aci
CYAOBOro NpoOBEeOeHHA.

Y BaXnNWBIWMX KapHWUX CnpasBax 3a NPOTUAEPKABHI 3NOYUHM i B
cnpaBax hiCkansHUX, KaHUEnAPiA BENUKOKHAXOrO cyQy He BMaasana
no3eiB, NuMwe maHoamu, AKiI 3aKnukanu Ni3BaHWX Ha 3aBuTi, TO6TO
HeBiQKNapHi POKH.

Mo30B B3nBaB CTOPOHU Ha Hanbnuxue cynoBe 3acinaHHA — cydosi
poKuU, AKIi MOrnNu 6yTH poKaMu 3suvalHUMU a60 OCTaTOUHWMU, 3aBUMU-
MU (NpeKNnko3inHMMM) Ta pokaMu “cmamymosumu” a60 HOpMaNbEHUMMU i
Haa3suuyanHUMK abo npucniweHumMu (Hanpuknan, ANA YyXuHUiB). Yci
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POKU ropofaCbKUX i NigKOMOPCbKKUX cynis 6ynu 3asMTUMKU. PokuK cynis
3eMCbKHUX, KpiM BCTAHOBNEHUX NPaBOM BUHATKIB 6yNnu 3BUYAWHO He3a-
BUTUMW W po3npaBa morna 6yTu sBigknaneHa OO HOBMX POKiB. Poku
3eMCbKMUX CYAiB BinbyBanvuca TpUUi Ha piK Y KOXXHOMY CYQOBOMY MNOBITi
i TPMBaNu Tak QOBro, OOKKW BCi 3ronoleHi cnpaBu He 6yny "OTCYQXOHbI
¥ CKOHUYOHbI . POUKU ropoacbKux cynis Bin6yBannMca KOXHOro MicAUA,
a caMme BNpPoOOoOBX OBOX NEPWMUX TUXHIB. HeABKa Ha 3BMUYAMHMUX poKax
Bena 3a coboto Bi3BaHHA HA OPYrUA | €BEHTyaNbHO Ha TPETiK i WORHO
TOo4i po3npaBy nepeBOAWNK B 3a04HOCTHU. Konu nisBaHWiK 3'ABNABCA B
Cyfi Ha ueproBux pokax, MyCiB HaWneplwe onpasnaTHh paHiwy Henpu-
CYTHICTb i 3annaTtnuTh KOWTW NPOTUBHIA CTOPOHI W CynoBi, iHakwe
nporpasas cnip 6e3 posnpasu. [pu 3aBUTOMY TEepMiHi Ni3BaHUA MyCiB
npubyTh Oo cyany "noa ctpayeHbeM npasa’. HenpucyTHICTbL NO30OBHKKA
6e3 onpasNaHHA NPUUXH BENa 3BUHAMHO BXE HA NepwIoMy 3acigaHHi go
Nporpu, AK NpW 3aBUTUX, TaK i 3BHYAWHUX pokax. MNpuunHamu, wWo
BUNpasayeanu Heasky, 6yna Baxka Heayra, AepxasHa cnyx6a, nobyr
3a KOPOOHOM, XOU He Ha BCix TepmiHax. CTOpoHu 6ynu 3060B’A3aHi
onpaBaaTH HeABKY nepen CyOOBWUMM 3acifaHHAMH, abo W Ha camomy
3acipaHHi. NpyW He3aBMTOMY poui ni3BaHWA MyciB onpaBAaTUCA Ha
YeprosoMy poui, paHile, 3aK1 BCTYNWB y npouec.

5. PO3MNPABA

CynoBui po3rnAQ cnpasyv OKPECNOBaHO Ha3BaMW PO3CYOOK i
cyoosul nepesid, a came 3MaraHHA CTOPiH Ha po3npasi — "AOBOAXEH-
HAM cnpaBeanuBOCTK”. Po3npasa nouuMHanacAa “BOMaHHAM cnpasu”,
TO6TO BUKMMKOM cnpaeu i cTopiH. Konu ogHa a6o n 06i CTOPOHKU He
3’ABMAMCA Ha NEepLIMK BHKNUK, CYQ NOBTOPHOBAB HOro we Asidvi, asa
HacTynHi gHi. LLlOMHO nicnA UbOro KOHCTAaTyBaB HENPUCYTHICTb i 3a-
NeXHO BiAQ TOrO, un pok OyB 3BMUAWHWM, UM 3aBMTHMM, BigkKnanase
po3npasy, Haknagatouu Ha HENPUCYTHHICTb Ni3BaHOrO Kapy “3a HecmaH-
HA” 3a T.3B. HEMWNbHOBAHHA pOKY, abo po3rnApas cnpasBy B WOro
HEeNPUCYTHOCTH. AKWO HENPUCYTHIM 6yB NO30BMK, TO K BiH NNaTUB Kapy
3a HecTaHHA, xiba WO onpaBOaBCA, ane W TO TiNbKW HA Mepwomy
3BMuUaMHOMY poLi. Ha panbitomMy Ta Ha 3aBUTOMY pokax, 060B’A30K "0
npasa CTaHOBUTHCA” OyB TaKMM CUNbHWUA, ULO HeonpasaaHa HenpM-
CYTHICTb MO30BHMKA Bena A0 BTPaTW NPOBiXY Haszasxau. OnyweHHA
cyny B yaci posnpaeu 6e3 00380Ny BBaXXANOCA 3a HEMOCAYX CYNOBi i
3BMUYAMHO BENO A0 BTPaTH CNpasH.

Kapu 3a HeCTaHHA i HIAKMX iHWWX HEKOPHUCHUX HAcnigkis AnNA
cnpasu He 6yno, AKWO HENPUCYTHICTL ONpasNaHo OAHIEI 3 BU3HAHUX
NpaBoOM NPHUUKUH, a came: 0BNOXHOIO Heayroto, aepaBHoto cnyxboro
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nosza micuem cyay, no6yToM 3a KOpPAOHOM Ta Konisiew "6inbwoi”
(BaXnNMBIWOT) cnpaBoi, AKa BeracA B TOW Xe yac nepen iHWHWM CYaOM.
BunpaspaTtn HeaBky Tpeba 6yno no 3mMo3i nepen cyaoBUM POKOM, abo
B nMepwi TpU OHi NiCNA BiQuUWHEHHA POKiB, eBeHTyanbHO nisHiwe. Lle
onpaBfaHHA, 3BaHe "06mMoBO0”", Tpeba 6yno aokasaTtu ypanosumMu abo
NPUBaTHUMK NUCbMaMMK, a Hepiako (AK Npu xBopob6i) i 3anNPUCATHYTH.
CTopoHa, AKa He onpasfana HeABKY, MyCina Ha ueproBux pokax, we
nepen BCTYNJ/IEHHAM Yy Cnip, 3annaTMTW 3a HeCTaHHA, iHakwe cyn
nepeBipAB TiNbKK A0KAa3¥ NPOTUBHUKA | BWUOABas BUPOK.

Mpu 3aBUTUX TEPMiIHAX CTOPOHK MYCinu 060B’A3KOBO 3'ABUTUCA Ha
po3npasy cami a6o natu cebe 3aCTyn1UTH YNOBHOBAXXEHWMHU Ha Apyrux,a
Npy 3BMUARHKUX TEPMiHAX — Ha TPETiX poKax, xi6a wo icHysana npuunHa
onAa 6e3TepMiHOBOrO NPUNWHEHHA cnopy. TakMmn npuunHamu 6yna
ManoniTiHICTb Ni3BaHUX, Npef’ABNEeHHA FrOCnogapCbKUX 3anoBiAHKX
FIUCTIB NPO NPUNMUHEHHA PO3rNAQY CNOPY Y BANAOKY NOCHIIKU CTOPOHHM
3 flepXaBHMUMK OQOPYUYEHHAMU 3aKOpAOH, nepebyBaHHA B NONOHI i T.N.
FfoBOPHNOCA, WO Ui NUCTK CTOPOHY 0T NpaBa BU3BONAKOTL”.

MepeBaxXHO CTOPOHM MOrnM 6patu yuyacTb y posnpasi 0COOGUCTO
("oueBucTo”) a60 3a NocepeaHNUTBOM YNOBHOBaXEHUX. Jlvwe B T. 3B.
KpoBaBux TOGTO BaXKUX KapHUX CnpaBax BMMaranoca ocobuctoi npu-
CyTHOCTH. CTOPOHM 3BUMUAWHO 3'ABNAMWCA B Cyn i Bianosiganv nepen
HUM 3 BiNbHOI CTONK ("BONHE MOBEHbE y Npasa”), ane iHKONW, B NEBHUX
Bunapgkax, Mornu "MOLHO Ky npaBe nNocTaHoBeHi 6biTh”, TO6TO MOrnK
6yTH NOCTaBneHi nepen Cyn CUNoto.

MicnA BUKNKUKAHHA CTOPIH i NonarogXeHHA opManbHUX NUTaHb,
3B’A3aHMUX 3 pPaHIlLOK HEABKOK CTOPiH, CyA [OpyvyaB NO30BHWKOBI
"yuHumu acanoby”, To6To 3'AcysaTu No308. NO30BHMK BiQUMTYBaAB NO30B
a6o 3’'acoByBaB WOro yCHO, nNiCnA 4Oro CNOBO HagaBanoCA MNi3BaHOMY.
HAoro o6opoHa mana TOYHO BCTAHOBNEHWWM NOPAOOK. Chepuwy MwWno
T.3B. 36UBaHHA POKY, NOTIM 36uBaHHA NO3BYy, a WOWHO TOAI NPUXOOMNB
yac Ha CTaBnNeHHA cnouaTtky opManbHUX, a BiATaK MaTepiAnbHUX
3akuaiB y camin peui. 36usaHHA abo 36ypeHHA POKy Mano 3a Mmety
BUABUTU HEMNpPaBUIbHICTb POKiB i TAKMM UMHOM BiAKNacTM po3npasy.
BOHO 4acTo cnUpanoCA Ha 3anoBiAHWMX rOCNOOAPCLKUX NUCTax, Wo
HakasyBanu NPMNUMHUTH po3npasy. 36uBaHHA NO3By OxonnkBano ¢op-
MarnbHi 3aKkuOu NpPoTH POPMH i 3MICTY NO3BY, HANPKWKNa[, Wo B NO3Bi He
0O3HaueHo abo HenoKNaAHO O3HAYEHO CTOPOHKW, He NOAAaHo, Ha AKWUW
POK Mi3BaHO 1X, HEe 03HAYEHO YaCY i MiCUA BUMHEHHA 3NOUUHY i T.N.

Wo#Ho nicnA "36MBaHHA NO3BY” Ni3BaHWK NPUCTYNas 40 BNACTUBOI
060pOHH, NounHaroum BiR gpopmansHuUx 3akudis. Lli 3akuam nopinAnuca
Ha ABi rpynu. [10 3aKnAiB nepeMnTopiiHKX, AOKa3aHHA AKKUX BEeno Ao
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NporpaHHA CNpasu, Hanexanu nepefoBCiM 3aKM OCYXKEHOI cnpasw i
3akup paBHOCTU. [asHicmb, abo "npomMoBuYEHHA nNpaBa” 3Hana Tpu-
pPiuHKMM peueHeub y kKapHUX i 10-piuvHMA ¥y UMBINLHMX cnpaBax (”3eMcbka
nasHicTb”). Bir naBHOCTHM nepepuBas NO30B "OBHECEHHA” yNOMUHanNb-
HUMK NUCTaMKn. XTO He AONUNbHyBaB BCTAHOBNEHUX peueHUiB, TOM
"BEeuHe O TO MOnuaTuv MaeTb”. Y uac ManoniTHOCTHU i NOBYyTy 3a Kop-
NOHOM NaBHICTb He Tekna. NMoMix 3aknpamu, AKi Benu 00 BiOKWHEHHA
no3By, He Nepepillytoun Npas, OXONMNEHUX NO3BOM, Hanexanw 3akugu
HEeBNacTHUBOCTU cyny, 6paky npouecyanbHOl CNOCIGHOCTU CTOPIH, He-
ponepxaHHA 060B’A3KOBOT HOPMHU NO3BY, a TO M MOro 3MiCcTy. 3oKkpema
NUNbLHO nepecTepirano, wWob no3os 6yB HanucaHnn 6e3 3anBOT NoNeMmi-
KW, B NPUCTOWHOMY TOHi. MNi3BaHWA Mir BiAMOBUTHUCA BCTYNUTH B Qanb-
WKWK npouec, NOKK 3 No3sy He 6yAyTb yCyHeHi BCi "HenouTusi cnoea”
a60 3akuam.

Y B3aeMHMUX cnopax ocina CToOpoHa MOrna y3aneXHUTH CBOE BCTY-
NNEHHA OO0 CNOpYy BiA 3NOXEHHA MOPYKU MNPOTUBHOI CTOPOHW, WO
nepefacTb B3aEMHy Cnpasy A0 pO3rnAagy TOMy camomy cynosi. [an.-
WwuM opManbHUM 3aknaom morno 6yTu Te, Wo Ni3BaHOro Bi3BaHO He
No3BOM, ane MaHRaToM y "HeMmaHnaTHiIK” cnpagi. Konu cyn npuxunascA
[0 UMxX 3aKMAiB, TO BiAKMaae No30B, a KOMKW He BU3HAB iX ONpaBOaHnMm,
B3WBaB Ni3BAHOrO NPUCTYNHUTHU OO OCEepenHol YaCTUHU OBOPOHHU, TOBTO
”BianoBigi B camin peui”, 3BaHOI OMNOPOM.

WorHo Toai npuxoanno Qo 3arpyHTyBaHHA cnopy (litis contestatio),
uo HasuBanocAa "NPUHATTAM po3npasu”. OTNOp oOxonntoBasB yCi Mma-
TepiANbHI 3aKMauU NPOTH PAKTUUHKMX | YACTUHHO NPaBHUX TBEPAXEHb
no3ey, AKi 06rpyHTOBYBanNU AOMaraHHA sinnanvTy no3os. NicnAa uboro
MO30BHMUK MIr 3HOBY "y npasa MOBMTK”, 3anepeuyroun TBEPAXKEHHA
ni3asaHo0, AKMWA TaKOX MIr NONPOCUTH cnosa sapyre. Konu cTtopoHn
norpebyBanu yacy QO 3aCTAHOBM, CyQ HE BiAMOBNAB iM "y3UUEHHA yacy
Ha nopapy” Ha OOHy rogauHy, ane He 6inble HiX OBiYi HA OeHb ANA
KOXHOT CTOPOHU.

Cknapawun 3aABv, CTOPOHM nogasanu OoOKasu, AKMMK Baxanu
[oKasyBaTHU CBOI TBepaXeHHA. [NepeBipMBWH rpamMoTH, “"nepen’AsneHi
CTOpOHaMK1”, a TakoxX iHWi OoKasu, cyd BuaaBaB NOCTAHOBY Npo Te,
KOTrO [OOonycKae OO0 nokasy, a BilTak nNucap CnNUcyBaB NpOTOKON i
CTOPOHM BXKe Hiuoro 6inbwe nopasaTu He MOrnK. MNicnA 3acTtaHosu cyn,
He Ni3HiWwe TPeTbOoro OHA NO 3aUMHEHHi po3npasH, "KOHEUYHOe cKa3aHbe
YUUHUTH ByneT NOBUHEH BeOAnyr Xanobbl U OTAOPY CTOPOH, HUYEro He
NpUKNanaroun aHn yumytous!l”, BURaBsaBe BUPOK.

[o uacy nporonoweHHA BUPOKY CTOPOHWU MOMNW NOrOAMTUCA i
3aKNIOUYNTU "€QHAHHA" ? TUM CNUHUTK CYA BiQ OOBEAEHHA cnpasy ’'no
OCTaHHLOIO CTYNHA Npasa”.
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IHKONKM cyn BiAKNanas po3npasy A0 HACTYNHUX pokie. Lle po6unocnA
nepenosCiM y BUNAapKy, KONKW Ccya ysBaxaB NOTPIGHMM nepesipuTU
OoKasu, AKUX CTOPOHa He AocTasuna Ao cyay, 60 He morna, a6o npo
UMX paHilwe He 3Hana. B Tomy BuMnaaky 3sMuanHO He nNOTpi6HO 6Gyno
6partu 3i cyQy HOBMX NO3BiB, @ CTOPOHKU 3'ABNANMUCA HA HOBUX pOKax Ha
OCHOBi YPAQOBOro BUMNUCY 3i CyQOBOI NOCTAHOBM NPO BigKNageHHA
po3rnAny cnpaeu. Lien TepmiH 6yB 3aBUTHURA.

Konu Ha TepmiHax 3aBuTUX Opyrux abo TpeTix 3BUYANHUX He
3’ABNANacA oQHa CTOPOHa, Cyn NepeBOoAMB 3a04Hy po3npasy i, nepe-
BipUBLUM OOKA3W OPYrol CTOPOHU, AKA "POK NUNbLHYE”, BUOABaB 3a0UHUN
BUPOK. Ha OCHOBi BUNUCY BUPOKY BUIrpaHa CTOPOHA MOrna aomaraTuca
3al0BONbHEHHA BifJ CTOPOHW HENPUCYTHLOI. Y BaXKux (ropnosux)
KapHWX cnpaBax, Konu o6sBuHyBaueHWUi BTikaB abo He NORBNABCA Ha
po3npasy, Cyf BiACUNaB HOro cnpasy BIiOKPUTUM NUCTOM 10 BENUKOro
KHA3A NO BUBONAHHA (6aHiuito), AKWA NPOronowyBsas HOr0 BUrHaHHA 3a
Mexi npepxasn. BurHaHeus mas npaBo NPOCKTH rocnogapA Npo raedm,
Ha OCHOBI AKOTrO BiH Mir 6e3neyHo cTaHyTHM Nepeqd cynowm, wob onpasna-
TUCA. TNENTHI NMUCTVM BHOCHUNMW YacoBe 3aMMUPEHHA MiX BWHATWUM 3-nin
npaBa BUrHaHUeM, i HaceneHHAM Ta ypaaamu. [nenTt 6ys BaXHUM nuwe
Ha oguH pik. Moro moxHa 6yno oaepxatv He Ginbwe AK TpU pasw.
Konu BurHaHeub, gicTaswiy rNenT, He 3'ABNABCA Nepea CyaoMm, rocnogap
NpOronowyBaB MOro BiYHWUM BUIHaAHUEM, NPOTWU YOro Bxe He 6yno
npasHoro 3acoby.

Cynosi ocobu, cynosa 3anA, micueBicTs, Oe Bin6yBanuca cynosi
POKH, i WNAXW, AKMMU CTOPOHU NPAMYBaNK OO0 cyay, CTOARKM B yaci
pOKiB i NeBeH yac nepen 1a NICNA HUX Nig OXOPOHOK 0COBNUBOro MUPY
"Bapytoubl KOXOOMY BOMbHLIA K 6ecneyYHbIn NPUCTYN NO CnpaseanueoC-
TH”. CaHKUI€EI HAa NOPYLWEHHA TOro MUpy 6yB HeranHWiM PO3rnNAn cnpasu
6e3 "ctatyTOBMX pPOKiB” i 3arocTtpeHHA kap. Cynosa noniuifa nig vac
POKiB 3HAXOAUNACA B pyKax BENUKO-KHAXOro cyay.

Ha ocHoBi cnnMcaHoro 3anucy Ha nonto6oBHUIK cyn ("koMnpowmic”)
CTOPOHHU MOrNv BigQaTv CBiK cnip Ha po3rnNAQ i BUpiWeHHA nomo608HO-
20 cydy. Noro BMpOK 3aTBepXyBaB 3aranbHWi Cyd, NepesipvBLUM, UM
36epexeHo opManbHi NPUNUCKH Ta YW BUPOK HEe CYNepeuuTtb, AK
3anucosi Ha non60BUA CyA, Tak i "npasy NOCNONUTOMY".

6. JOKA3MU

Bucnyxasewm xanobu i oTNOpW CTOPiIH, CyQ NepeBipAB rpamoTH ¢
YPAQOBI CBiAoOUTBA CTOPiH Ta BUPillyBaB, KOTpa CTOPOHA € Briuacue 00
Ookasy, TOBTO AKa CTOPOHA MAa€E NPUCAraTHM 3i CBOIMKM cBinKamu. Lle
piWweHHA 3 yBarn Ha chopmanism npouecy 6yno Hansaxnueiwe, 60 BOHO
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BUpiWyBano Bucnin cnopy. Konu ctopola nepesena Aokas — BMrpusana
npouec, KON BiAMOBWNACA BiO nepeseneHHA abo nepesena He3rinHo 3
DOpPYUYEHHAM cyay — ynaaana 8 cnopi.

Bnu3bkicTb A0 Aoka3y 6yna HOpMoOBaHa NPaBoOM, ane HepipKo ue
NUTaHHA BUpiWyBaB cam cya. 3sUuyalnHO nNi3BaHMK 6yB GNUXUMK OO
pokasy, ane icHysano gyxe 6araTto sinxuneHs. Cya He nb6ae 3 ypaay
npo A0Ka3W. IX NOBUHHI 6ynu cNpoBafMTH Ha pO3NpaBy CaMi CTOPOHH,
BKNIOYHO 3i CBiOKaMH. Y BaXNueiWMX CnpaBax, 30KpemMa Yy KapHHX,
BUMAranocA NeBHilWX nokasis. bpak mocTaTouHix Qokasis npuBOaAWB
00 3BiNbHEHHA 06BUHYBAUEHOro. IHKONYU AOX0AMNO OO0 3aCYyAXYHOUoro
BUPOKY B KapHWX cnpaBax HaBiTb 6€3 NO3UTHBHUX AOKAa3iB, ane TiNbKK
Ha rpouwesi KapH i TO nuwe ToAi, Konu o6BMHYyBaueHOMY 3aNpONOHOBaHO
BidnpucAzmucA Bi® nidO3PiHHA B 3NOUYUHI, @ BiH LbOrO HE BUKOHAB.

IcHyBanu Qoka3oBi HOpMM, AKi BCTAHOBNIOBAnNM pip i KinbKicTb
noTpibHMX gokasie. [1NA pi3HWMX pofdis cnNpaB iCHyBanW pi3Hi Aokasosi
BUMOru. 3oKpema ue BiQHOCUNOCA A0 Pi3HOMAaHITHUX KoMGiHauyin pis-
HOro pooy MOKasiB (Hanpuknag, Npu BOGMBCTBI BUMaranocA 3i3HaHHA
cBifKiB, AKi ornAHynu cnigM B6MBCTBA, BUNKUCY 3i CyOOBUX akKTiB Npo
hakT B6UBCTBA, 3aABM BO3HOMO i NPUCArM NOWKOAOBAHOro 3 OBOMA
csigkamu) Ta 0o uMcna gokasis, NepenoBCiM cBifikis, Ake Byno pisHe.

[okasu, AKi Qokasysanu TBEPMKEHHA NO3BY, HA3UBANUCA 00BOdaMU,
a Ti, Wo 3anepeuysany ix, — BidBodamMu. Anyuu 3a ueproro NOKa30BOI
cvny, 0oKa3n NoQiNANKCA Ha: a) NPU3HAaHHA, 6) rpaMoTH, B) OrNAQMUH i

piueBi nokasu, r) ceigkis, ') npucAra, ) xepeb i €) AONUTU Ha MyKaX.

a) lMpusHaHHA nizBaHWM, [OOpOBiINbHE W HeBUMyuweHe, akTis,
noOaHUxX NO30BHUKOM, 6YNO OOCTATOUHIM OOKA30OM ONA BUPIWEHHA
cnpasu.

6) MpamMomu Manu pyxe BaxnuMBe [OKasoBe 3HaueHHA. BaraTo
npaBHWX 060pPYQOK BAMAranu ONA CBOET BaXXHOCTU NMUCLMOBOT (HOPMHU.
Hanpuknapg, no3uuka 10 kin rpowew 6yna HesuMaranbHa, KONy Ha ue y
sBiputena He 6yno BignosigHoOro "nucrta”. paMoTW NOJINANKMCA Ha
ny6niuni, abo ypanosi, i npuBaTHi. HainonynAapHiWUMKM ypAOOBUMMH
gokasamu 6ynyM BANMUCH 3 YPAAOBUX KHUF, KYOW 3BMUYAWHO 3aHOCHNM
3aABU BO3HWUX i BHXIB, BUKNUKAHMX ONA OrNAOUH | CTBEPAXEHHA
NOPYLWEHHA MpaBa Ta WOro HacnigkiB, AK KapHOro, Tak i UMBiNbHOro
xapakTtepy. Cloan Hanexanu TaKoX BMNUCKH 3i CYROBUX KHUI, BUaBaHi
CTOpOHaM Ha 6axadHA. [lo OoKasiB 3 NpUBATHUX TPaMoT Hanexanu
Pi3HOpPIOHI NOBXHI, 3aCTaBHi i T.N. NUCTH, KBUTK | peeCTpH, 30ebinbioro
noTBepOXeHi ypANOM, nepen AKUM Ui obopyaoku 6ynu 3aknioueHi, Ta
pi3Hi 3aABKW | DOroBOpH, 3aKpinnNeHi nignMcamMu i neyaTkaMM BUCTaBUIB.
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Ha pomaraHHA cTopoHa 6yna 3060’BA3aHa naTW NPOTUBHUKOBI 3aBipeHi
CYOOBWM NUCapeM BiANUCH rpaMoT, AKi BOHA Npea’ABUNA CyQoOBi.

B) OznaduHu i piuesBi Ookasu 6ynu BaXNUBUMM O0KA30BUMMU 3a-
cobamu. 3okpema uiHunuca 6e3nocepenHi 3HaKu NOpPyLWeEHHA npasa Y
KapHWUX i 'PYHTOBUX cnpaBax. |HKoNu (Hanpuknan, NpyU 3reanTyBaHHi
XiHKW) ANA QOKasy BMMAaranucA Ui 3Haku 6e30rnAfHo i IX He Mornwu
3acTynuTH iHWi gokasu. Npu gokasax kpanexi Benuke 3HaUeHHA Mano
“nuye”, 3 AKMM 3NOBNEHO 3NnoAiA, abo Ake BigHaAWAeHO B MOro OOMiI.
3N0BNEHHA Ha rapAYOMY BUYMHKY i TO 3 NMLUEM MaNO LWplWe, He nuwe
nokasoee 3HaueHHA. BoHO 003BONANO CKOPOTUTH NPOUEC | HOro Npuc-
KopuTHu. Jlnue, 3HanpeHe B Nino3pinux nionen, pnasano niacrasy Qo
npaBHOro 3gorafy BUHHW, AKMK 3acTynas Ge3anocepefHin gokas. 3ate
KOnu "nuue” 3HanaeHo 8 Henipo3pinol ocobu, BucTauano anAa 1 eu-
npaBAaHHA BiONPUCATHYTMCA Bi 3NO4YMHY, B 4YOMy gponomarana iw
pogouHa Ta yenanb. OrnAAWHK TPyna, paH, cninis nobois i T.n., Wo X
nepesOaAMNM BO3HWK, BMXX Ta OKONIUHI CycinoW, CTaHOBWUMNK 3BHUUYAWHO
HanuacTiWwi AW ronoBHi AOKa3n BUHW. OrNAAWHKU CNipHOro fpyHTy abo
MeX 3aCTOCOBYBanuW CNUBE Y KOXHOMY [PYHTOBOMY Ta MEXOBOMY
npoueci.

r) CeiOku noOQINANMCA Ha YPAOQOBMX i NpPUBATHUX. YPAOOBUMM
csinkamu 6ynu nepenoBCiM BO3Hi, AKi Biairpasany aQyxe Baxnvey ponto
y CTBepAXeHHi i nepeBipui Aokasis Ta ix 3abe3neyeHHi QNA Ni3HiWoro
BXWUTKY cygmy. Mo6iu Hux 6yBanu csigkaMu # iHWi ypARAOBi oco6w.
MpuvBaTHi CBIAKM NOQINANUCA Ha OB ronoeHi rpynu: 6esnocepenHix
ceigkiB, Wo 6auMnu abo Yynu Npo cnipHi akTn un noail, Ta ceipkis-
3HaBUiB, AKi CTBEpAXXyBanW pagwe MopanbHy BapTiCTb CTOPOHU W
BMAaBany ONiHIO NPO Hel. Y I'pYHTOBMX Npouecax BaXnuey ponto
sigirpasanu crapi pocsinueHi xnibopobwn, aki cnonyuysann oba ene-
MEHTH — CBilKa i OniHienasuA.

Ceinkamu Mornu 6yt nuwe XpUCTUAHKW, OO6pPi, BiporigHi i He-
nino3pini 8 HIAKOMY 3NOUKUHI. 3 HEXPUCTUAH N0 CBIQUEHHA OONYCKANWUCA
Tarapu, AKi BUKOHyBanu 8iNCbKOBY CnyX6y ana aepxasu. |HWi Hexpuc-
TUAHW OONYCKANWCA AK CBiOKW NUWe A0 NPOUECIB MiXX HUMW CaMUMM.
[o ceigueHHA He QONyCcKanncA Cryru K iKWi nigaadi B cnpasi X naHa,
CNiBBMHYBATI, BUrHaHLUi, yMOBO XBOPi, KapaHi i T.n.

Xou BapTicTb CBigYeHHA wWnNAxTWua 6Gyna 6inblwa, NnepeBaxHoO Qo
CBiflUEHHA QONYCKAaNMWUCA i HEWNAXTKUYI, ane 3BM4YanHO NpPaso BMMarano
KOoM6iHOBaHMX CBIiAKiB: WNAXTUUIB i nocnonutux. Hanpwknag onAa
AOKa3aHHA BWHK i NMPUCYOXEHHA CMEPTHOI Kapu Ha LWNAXTMya 3a
B6MBCTBO MOCNONUTOro, noTpi6bHo 6yno 6 ceigkiB: 2 wnaxTuyie i 4
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nocnonnuTux. Konu He 6yno WNAXETCbKMX CBIAKIB ONA CKOHCTaTyBaHHA
BMHW W 3annaTtu ro10BLUMHKM BUCTAuano 3 NocnonuTUX CBiOKiB, ane
86MBHUK rONoOBW He TpaTtus, 60 pgokas 6ye 3acnabui. lcHyBana He
3aBXaM pecnektoBaHa 3acapa, Wo CTOpPOHa NOBMHHA NOKNWKyBaTH
cBigkKiB piBHUX cob6i 3a CTaHOM.

Mpaso 30e6inbWOro BU3HauyBanoO 3ropyu B KasyiCTMUHWUWA CnoOCI6
KiNbKiCTb CBiAKie. BoHa BnHOCKHNA Big 9 0O 2, 3aneXHO Big Baru cnpasu;
NpU BaXuMx KapHUX crnpasax, BKNIOYHO 00 o6pa3n maecrtarty, NOoTpibHO
6yno 3BMuUanHO 7, Npu rPYHTOBHUX Npouecax — 9 cBiakiB. KinbKicTb
CBi1KiB MOrna MiHATUCA NPKY HAABHOCTH iHWWX OOKAa3iB.

3akn 3MOXKUTH CBiQYEHHA, Cyd nonepefnXyBaB CBiAkKiB Ha Boxy
cnpaseanmBicTb | €BiOKOBY "NOUTUBICTL”. NPpOTUBHA CTOPOHA MOrna He
[ONYCTUTHU CBiOKIB A0 3NOXEHHA CBIQUEHHA LWNAXOM HazaHu cBIOKIB,
3akuaylour M, WO BOHW He BiANOBIOAKOTb BUMOram, CTaBneHWM OnNA
ceipkiB, wo Tpeba gokasatu. Konu HaraHwroouui Ui 3akuau "BiB | He
OoBiB”, NNaTHe CBIQKOBI rPOWOBY HaB'A3KY i BiH Mir 3i3HaBaTn. Konu x
3aKuMOW BMABMNAMNKCA NpasOvBUMM, TOFO cBigka Tpeba 6yno 3acTynuTtH
iHWKM, ANA 4YOro CTOPOHI Mir 6yTH "y3WuoHb uyac”, 3anexHo Big Bin-
OaneHHA HOBOro csiaka Big cyay. |IHKONKW 3apnA UbLOro NPUXOLAWNOCA
8iQKNacTW cnpasy Ha ueprosi poku. CeigkW, AKMM Qoka3laHo 6e3no-
cepenHbo abo # nocepenHbLO HEBIPHICTb X 3i3HaHbL, BYNKU KapaHi TUM,
Wwo Mano CTPiHYTM CTOPOHY, NPOTHM AKOI BOHM cBiguMNKW. Cainkis
3BMYAWHO pPO3NUTYBaNU B NPUCYTHOCTM iHWKUX CBIiOKiB i CTOpiH, a B
OEeAKUX cnpaBax — KOXHOIo "nopo3Hy”. O6i ctopoHu 3060B’A3aHi 6ynu
npuBeCTU BIiANOBiIQHY KinbKicTb cBigkie. Cyn nepecnyxysaB cCBiakis
TiET CTOpOHW, AKY BBaXaB 6nnxuor0 OO0 Aokasy, To6To "KoTopoe
CTOPOHLI AOBOA 6yAeThb Nerwuni, CnywHEeRWMA n ACHERLWMA”, He 3aBxaun
3izHaBany yci cBigku. YacTto, nepenoBCiM y FPYHTOBMX npouecax,
CTOpOHa BUBWpana 3-NOMiIX CBIOKIB NPOTUBHUKA HEBENUKY KiNbKiCTb
(3) ceigkiB i BOHM cknaganu NpPUCAry Bpas i3 ix cTopoHok (“camo-
yeTBepTb”). Y KapHMX npouecax 3BMYAMHO 3i CTOPOHOK 3i3HaBanw i
npucAaranu yci ceinku (CamMo-TpeTb, cCaMo-cem i T.n.).

r) lMpucrza 6yna TiCHO 3B'A3aHa 3i ceigkamu. 3BMuYaKHO Ti ckna-
pana cropoHa Bpas 3i CBOIMM cBigkamu. |HKONW npucarana nuwe
CTOpPOHA, KONW NPOTUBHUK HE MAaB HIAKMX OOKAas3iB i caM XOTiB npwu-
CArHyTH. YacoMm CTOpPOHWU B3arani He NpPUCAranu, a TO TOMi, Konw
ni3BaHUM He MaB HIAKUX OOKas3iB i He XOTiB caMm npucAraTu, abo Konu
NO30BHWK MAaB KpiM CBilKiB NMCbMOBi AOKA3M, PeueBi 3HaKH, TOLWWO.

MepeBaxHO NPW PiBHAX Aokasax o npucArk 6ys Gnuvxuui no-
30BHMK, ane KONW BiH HE MaB BiANOBIAHMX MiHiManbHWX Ookasis (2-3
WNAXeTCbKUX CBiOKiB @60 NMCbM), TO TOAI Y KapHUX cnpaBax GnnxuUnum
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0o npucArn 6ye o6BMHYBaYEHUH. Y npouecax, CNnepTux Ha Nigo3piHHI,
3BMYAWHO NiQ03piNnOMy N03BONANOCA BIANPUCATrTUCA, TOGTO NPUCArOLO
OUYUCTUTUCA Big, Nino3piHHA. NpUcAry cknapnanv CTOPOHK "3 npasa” Ha
nopyueHHA cyay, abo Ha OCHOBi B3aEMHOI yrofau. lNpucary nepeso-
ounu, mabyTb, OyXOBHi 0cOobu, AKI 3a Te opepxysany OKpeMmy onnary.
MpucAary cknapganv nepeg cyooM, Ha Mmicui posnpaeu. [Jo xBoporo
nocunanu BO3HOro 3 oco6amn, penerosBaHUMu TiEKD CTOPOHOMD, AKa
cknapana npucary. NMpoTUBHA CTOPOHA MOrNa NoOcnaTh CBOIX CBIAKIB i
CBOrO BO3HOrO.

Mpucarana TinbKKM oaQHa CTOpOHAa i NpUCAra supiwyeana npouec.
CTopoHa, HeBOOBONEHa, PilleHHAM Cyay, MOrfa 3anoBiCTU NPOTHU HLOTO
BiOKNWK i TOA@i 3BMUYAMHO BWMKOHAHHA NPUCATK 3aTpUMyBanocCA OO0
BUPIWEHHA CNpaBK BiOKNWYHWM cyoom. BusHaswu ofHy 3i CTOpiH
6NMXXUOKO OO0 NPUCATH, Cyd NPU3HaJYyBaB 1M POK, HA AKIM BOHa morna
3M0XWUTKU NPUCAry, palroun M yac anA Hagymu. "PoK OT BpAAYy Ky
goBony NPUHABWIKY, CTOPOHa MyCina Ha HbOMY CTaHyTH | 3MOXWUTH
npucary. Konu He 3noxuna, 6e3 panbworo nepeseneHHA, Tpatuna
cnpasy. NMpo CTOPOHY, AKa QoKasana CBOE NpaBo, FOBOPMMOCH, L0 BOHa
”BMNpasunacea”.

|HKONW NPUCAra CTOPOHK Nepexoamna CBOIM 3HAUYEHHAM 3BMUYANHWIA
npouecosuh aokas. Lle TpannAnoca Hanpuknag y BMNagKy, KONu 3a
BMGBCTBO oaHiel nroauHKU 6yno o6BMHYBaueHUX Kinbka oci6. Tomy wo
3a cMepTb OfHiel 0cobn CMEePTHHUHA BUPOK MOXHA BYNO BUHECTHU TiNbKu
Ha OQHOro 06BMHYyBaueHOro, NOWKOAOBAHUW BKa3yBas TOro, KOro cnig
Bu6paTh i TOW, "KOTOPOro (BiH) Ha CMepTb 06epeTb U NONPOCArHeTb”,
6yB KapaHui ropriom.

n) )Xepeb6 6yB OCTAHHIM BiArOMOHOM KOMNWUCb MOWUPEHUX BOXKUX
cyfis. BiH He 6yB yxe CaMOCTiHHMM 0OKa3oM, ane paawe 3acobom
BM3HAUYEHHA, XTO € 6nNMXUMM OO aoKasy 3 Npucard. Moro crocyeas cyn
y CcyMHiBHUX cnpaBax. Xepeb 3actocosyBanu, Hanpuknan, y sMnanky
6inku (3Bagu), Npu AKIK He 6yno CBiAKiB i KONKM 06i CTOPOHU XOTINU
npucAratu. Cyn KasaeB CTOPOHaM KWUHYTH xepeb, AKWMIA BKasyBas TOrO,
XTO Grnuxunit 0O NPUCATH.

e) Jonumu Ha MyKkax CTOCOBAHO 3a Kpaxy i Tinbku OO0 nioOen
HUKUOrO CTaHy, a came OO0 TUX "nigo3peHux”, AKi Bxe paHiwe 6ynv
xapaHi abo CTOANM Nig NiQO3piHHAM i TO nuwe Toai, konu 6yno 2-3
CBiOKM, AKi "3 AKMX CNYWHbIX NpUMunH’ O6TAXYBaNW “BMOAHOro Ha
MyKW”. MyueHHA MOrno BiAGyTMCA TinbKW OOMH pa3s i He OoBLWe, AK
OOHY rofMHy Ta M TO He BinbHO Gyno QoBecTH OO Kaniursa. 3nonia
“MPUANMYHOro”, TO6TO TAKOro, AKOro BXxe oauH pa3s 6yno 3noBneHo 3
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"nuuem”, MoxHa 6yno MyuMTH TpUUi TOro camoro gHA. Konu ninospinuin
npu3HaBaBCA, MaB 6yTH "TOProM NokapaHun”, KOMM X Hi — NOWKOQo-
BaHWW 3060B’'A3aHKM 6yB HOMY 3annaTUTK HaB'A3KY 3a Binb.

7. BUPOK

Bupok, 3BaHMA OEeKpPeTOM, CKasHio, FONOBHOK CKa3Hto, abo cyno-
BWUM CKa3aHHAM, BWOaBae Cy[ Ha HEABHOMY 3acCiflaHHi He ni3Hiwe Tpbox
AHiB NicNA 3aunHeHHA po3npasu. Konu B po3rnAfi i BUPilWeHHi cnpasBu
6pano yuactb 6inblue ocib, Toai BMPOK BUHOCUNKM GinbwicTio ronocis.
MeHWicTb Morna 3anoxuTu okpemy Oymky (votum separatum) 3saHy
"3daHbe”. BUpOK BUrOTOBNAB CYOOBUA NHUCAp Ha NUCLMI i Lo "yedyny”
niganucyesae cynnA abo nincynok, NiCNA 4oro HOro nybniuHo oronowy-
BAHO, @ 3roQ0M BNXCyBaHO 00 CynoBuX KHUr. LLIOMHO nicnA uboro cyn
BUOasaB CTOpOHaM 3a NiIQANUCOM NucapA, BiANUCH BUPOKY B T.3B.
"cydosux nucmax”.

Bupok mycis cnupatuca Ha Bucnig po3npasu i Ha 060B’A3ylOUE
npaeo "TONKO BOANYr Cero cratyTy ... U BOANYr MOBEHbA U CNOPOB Y
cyny o6etox CTOpPOH”.

Bupox Mmir 6yt ocmamoyrsum abo yMOBHUM. LIel OCTaHHIA BUHOCH-
nyn ToAi, KONK Cya BUOABaB BUPOK Nifl YMOBOHO, WO CTOPOHA 3NOXUTb
NpU3HaHy M npucary. Lle TpannAnocA To4i, KONW NPOTHUBHA CTOPOHA
3anosina anenfAuito i Cyn 3AepXXyBaB 3MOXEHHA NPUCArKM A0 anena-
uinHoro posrnaay cnpaesu. Konu anenauinHWi cyn NOTBEpPAWB BUPOK,
TOAi CTOpOHAa cknagana NPUCATY nepeg TUM Xxe cyaoM. Ha Bunapok
CMepTH TIiET CTOPOHM, NMPUCATY cKnapanu ii npaBHi HacNiAHWKHK, AKi
“nunsHytoms anenayii i nonuparoms npago”.

BupoK 3BMYaHWHO BMKOHYBABCAR, KONW CTOPOHW HE BHECNU MPOTH
HbOro anenauii. IHKkoNKu cya cam 3apa3s xe NiCNA NPOronoWeHHA BUPOKY
peanilyeas noro. Lie 6yno 3sMuaiiHMM ABHUILEM Y 'PYHTOBMX Npouecax,
BEOEHWUX Ha Micui cnopy Ta NpM cnopax 3a NOPYLWeHHA CNOKIAHOro
nocinaHHAa. bysanu BMnaaku, Wo Ao 3QiMCHEHHA BUPOKY HEe QOXOAMNO:
cyn abo kacysaB WoOro, abo NPUNUHAB BUKOHAHHA BUPOKY, 60 CTOPOHHI
ocobu — "npuATeni, rocti, NOCNK, NaHW 3HAKOMMUTI” 3NOUMHUA BIO
BUPOKY BHNpowysanu abo "2opno neHasmu omkynaanu”.

IHKONK cyd BMAOAaBaB BWPOKM UM panlue Hakazu 3annamu 6es
pO3nNpaBK — HA OCHOBI AOBXHUX NUCTIB O3HAYEHWM TEPMIHOM 3annaTtu
posry.

Konu cnip posrnapas nonrbosHuUl cyd, 3aranbHUK Cyd nuuwe
nepesipAB WOro "npW MOUM 3axoBy”, OO3BOMAKOYU HMOrO BMUKOHATH
€K3EKYUIMHUM WNAXOM.

Po3cynxyroun cnip, Cyd BOOHOYAC HaKNapaB Ha CTOPOHY, Wwo
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nporpana, o608’'A30Kk 3annatu cydosux kowmis. bys Ue nepenoBCiM
T.3B. nepecy0, abo naM’AmHe, NnauyeHe CyaoBi CTOPOHOK), WO BUrpana
y BiACOTKOBOMY BifiHOWeEHHI A0 “npe3ucky”, TOGTO NPUCYDXEHOro
npasixy. lMaMm’ATHe — Ue 3anUWOK TOro uYacy, KONW BUPOKIB HE CMNK-
CYBaHO ¥ He 3anUCyBaHO B KHUTHW i TArap ManbyTHbOro Ookasy 3MmicTy
BUPOKY Nexae Ha cynaax i ix nam’aTi. Npu npouecax 3a QOBr, CNepTUi
Ha 3anucax, NaM’ATHe NOBUHEH ByB 3anNNaTUTH QOBXHHK.

0o cynosBux KowrTiB Hanexanu we: suxcose abo BuxcoBaHe —
onnara BUXeM 33 OrNAAMHW CNifiB NOPYWeHHA NpaBa; 02n1A0He — 3a
OrNAQUHK IHWKWMKU 0CO6aMK; NOMUNLHE BO3HOMY i BUXXOBI 32 NOAOPOXi
3 YPAOOBKMKW AOPYYEHHAMU Ta ONNATH, 3B’A3aHI 3 YB'A3HEHHAM: NOMO-
pemHe, nonaruroacHe, NOKONOOHe Ta iHwWi. Ffocnopapceki cyau i cyn
naHie-pagn nepecyny He O6panu. [PUBHKW, HANOXEHI Ha yudacHWKIB
pO3Npasu WNAXOM CyaoBOI NONiUii, AWNK Y KOPUCTb Cy0BUX OCI6.

Y KOXHiW cTafil npouecy nepen BMaayerd BUPOKY CTOPOHU MOTNH
no2odumuUcA i TO y BCiX cnaBax, HaBiTb y HanBaxuux, "rge o ropno
uoeTb”. 3ronom UA abConTHA AUCNO3UTUBHICTL CTOPiIH Byna y BaXxuux
KapHUX cnpasax 3HauHo obMexeHa. Yrofly CNMCYBaHO i 3i3HaBaHO nepen
cynom abo ypAaaom, AKKA i1 BTAraB QO YPANOBUX KHUT. [INA BaXNUBOCTH
yroam BMmaranu B nNisHiwmx yacax, wob edHansHi nucmu 6ynu nignucai
Ta oneuaTtaHi 060mMa CTOPOHaMHM i ABOMA CTOPOHHIMM CBilKaMH.

8. BUKOHAHHA BUPOKY (EK3EKYLIA)

Ek3eKkyuito cynoBoro BMpOKY O3HauyBaHO Ha3BaMmu: onpasa, abo
omnpaBa CyQ)XeHOi peui. Hepigko okpecntoBaHO BMKOHAHHA BHUPOKY
onucoBo: "wkody onpasumu”, "omnpaBy yuHumu”, "ckazaHA 00 Bu-
nosHeHHA npusodumu” Towo. Biputens n6as Nnpo BUKOHAHHA BUPOKY
CaM Ha OCHOBI BiQNWUCY YK BUNUCY 3 BUPOKY, NPK NOMOUI Cyay, B AKOrO
OKpYy3i 3HaXO0AUNOCA eK3eKBOBAHE MaWHO UM 6yib-AKE MAWHO AOBXHUKA
(peanbHa ek3ekyuif), abo e cTpiHe AoBXHWKA (0coboBa eK3eKyuin).
Ex3ekyuito nepesoannu NnepesaxHO OpraHu TOro cyay, AKUA po3rnAanas
cnpasy. Ane, KONKU OOBXHWUK a60 KOro ManHoO, NPOTHU AKOro CNPAMOBAHO
eK3eKyLUito, 3HaXOAUNUCA B OKPY3i iHWOro cyay, TOAi eK3eKyLito BiB TOW
cyn: 3eMcbKkul, KONKW Cnpasy po3rnAnas Cyd 3eMCbKHWK, a 'POOCbKHH,
Konu npouecoBrMM cyaom 6yB cyn rpoacbkui. Lli cyaun senn eksekyuiro
Ha OCHOBI OTBOPEHOro NUCTa Cyany, AKUA BUOaB BUPOK, i NOBUHHI 6ynn
i nepesecTU OO0 4 TUXHIB BiA AOPYYEHHA M Toro nucta. OanH BUPOK
MOfNMX BUKOHYBATK Pi3Hi opraHv pisHux cyais. [IMCNO3UTHBHICTL Bipu-
TenA B ek3eKyUil 6yna BUPiWanbHOK KPiM HARBHXUMX KAPHUX 3NOUYKHIB.
BiH 3anouaTkoByBaB i HarNANaB 3aCydXeHOro OO0 B’A3HMUI, AornAnas
3a 36epexxeHHAM B'A3HMYHOMO NPaBUNbHUKA.
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Exk3ekyuinHuMu opraHamu 6ynv BO3HWUH, Yy FPYHTOBMX cnpasax —
KOMOPHHK, @ Y BaXUUX KapHUX BUPOKax — KaTt, 3BaHui nanavyem. BosHi
6ynu No 0QHOMY B KOXXHOMY MOBITi NPpKU 3€MCbKUX Cyaax, KOMOPHWKH
—1-2 npu cynax NigKoOMOPCbKKX, a KaTU — NpU ropoacbknx cynax. Ui
OCTaHHi 6panu yuacTb NpW BUKOHAHHI BMPOKiB OCi6, "npasom nocno-
NUTbIM HA CMEPT NOKOHAaHbLIX, ab0 Ha MYKY BblaaHbIX".

Y peAkux cnpasax (CnagwuHHI, NPOTY OYXOBHUX OCiI6) ek3eKyuiko
npoBoAMNU AYXOBHIi (ENUCKONCBLKi) cyan. LleHTpanbHi cyau cami He
nposoOMnM ek3exkyuii, ane nocunanu BUPOK Ha “omnpasy” HUAWKUM
cynam.

Ak npouec, Tak i ek3ekyuin 6yna ogHa ANA UMBINLHUX i KapHWUX
cnpas, Xo4 i 6yno uMMano pisHuUb, 06YyMOBNEHUX BUKOHAHHAM Kap,
30Kpema KpuMminanbHUx. MNpu rpoweBux Kapax ek3sekyuia 6yna Taka
cama, AK i Npy uMBinbHMX posrax. Ek3ekyuin, cnpAMoOBaHa Ha 380pOT
PYXOMUX | HEPYXOMUX peyer, He BUABNANA HIAKUX OKpeMnx cbopm. Mpu
eK3eKkyuil 3a 3BOpPOT FPYHTY BXWBANMUCA TEepPMiHW "NPUCYOXKEHUH” i
"sincymxeHun” rpyHt. Lllo ek3ekyuilo MoxHa 6yno noBecTH WOWHO
NicNA TOro, AK MPOWWNMU peueHui 3annarty, Bu3HaueHi cypgom abo
npasoM. byB TOuHWW TepmiHap rpoweBoi 3annaTtu, 3anexHo Big Ti
BUCOTH. EK3eKyUito NepeBoaNNOCA WNAXOM yB'A3aHHA BIDUTENA B MAWHO
”NepeKkoHaHoro NpasoM” OOBXHWUKA, NPYM YOMY HaWnepwe yB'A3YBaHO B
3eMnI0 | NPUMB'A3aHMX A0 Hel naei, a WOHWHO NOTIM Yy PYXOMOCTU. B
yB'A3YOMYy nucmi CyR BM3HA4aB TEPMiH 3annaTtuv rpowen Ta Haknaaas
Ha OOBXHWKA 3apyKy 3a CNPOTUB y NepeBefeHHi ek3ekyuil. Micna uboro
TepMiHy YB'A3aHHA NepeBOAWB BO3HWM Yy MNMPUCYTHOCTWU TPbOX LWNA-
XeTCbKHWX CBifKiB, yB'A3YOuMn, TO6TO BigAaoun 8 NoCifaHHA BipuTenesi
CTiNbKW MaWHa, CKinbku 6yno noTpibHO AnA 3a00BiNbHEHHA NPUCY-
OXEHOro npasiXy 3 ycima kapamu, kowTamu i T.n. Konu [OBXKHUK
NPOTUBUBCA YB'A3aHHIO, TOAi "nonadas B 3apyky”, TO6TO MaB 3annaTmuTH
Kapy, AKY CyA OOpyuyaB — NiCNA BUCNyXaHHA 3i3HAHHA BO3HOro Npo
YMHEHWN CNPOTUB, — OBOM BO3HWMM i iX CKpiNNEHin acucTi (5 wnAxTuuis)
HaHOBO yB'A3aTH Bpa3s i3 NONEpPEaHbOIO BipUTENLHICTHO. [P NOHOBHOMY
CNpOTUBI QOBXHMK "BNana€ B COBUTY (NOABIAHY) 3apyKy”, a BENUKUNA
KHA3b Ha BHECEHHA cyay, NOro "BMBONIKOBAB” M NOCKNAaB CBOro ABOPAHU-
Ha, AKMA npu 2 ceigkax i 5 wnAaxTMuyax ye'A3yBaB BipuTena, To6TO
CTAraB rnpasiX pa3oM 3 KapaMmu, a pewTy ManHa KOHMICKyBaB y XoceH
aepxasnu. Konu QOBXHWK CNPOTUBNABCA €K3eKyuil i UMM pa3om, Toai
BENMKWUM KHA3b B3MBaB NOro nepepn CBiA Cyd Ha 3aBUTUHA TEPMIH i Ha
HbOMY CTBEPAMBIUM BMHY NOBXHWKA, Kapas Woro ropnom. Konw gos-
XHUK He CTaB nepen CyaoM, TO NONaanas y BiuHe BMBONAHHA, a WOro
ManHO KOHdicKyBanocA. Konu He BucTapyano ManHa QOBXHWKOBOro
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Ha 3a00BiINbHEHHA YCiIX NpeTeHCIW BipuTenAa, ToAi BiH Mir MOBECTH
eK3eKyyito Ha 0coby dosacHUKa. AOro NpMno3veanocA [0 cyay, AKWM
NiCNA 3i3HaHHA BIpUTENA i 3NOXEeHHA CB8iQOUTBA BO3HOro, yYB'A3HIOBAB
noro. [LOBXHWK Mir 3BiNIbHUTUCA 3 YB'A3HEHHA 3annaTow poery a6o
3n0xeHHAM nopyku. Ocobm, aki 6e3 BnacHOi BUHM "nonanu B y603CTBO
i B QOBrv NpUAWNK” MOrNKM ogepxartu BiQ rocnogapa 3anisHi nucmu,
AKi BiaKknNapanu 3annaty OOBry, ane He HagoBWwe, AK HA TpU poku. Li
NUCTW BUOABANMUCA 33 3NOXEHHAM 3aMOXHWMU NIOABMU MOPYKH, WO
OOBXHUK B MiXuaci He BTeue. HacoBe NpUNUHEHHA €K3eKyuii morno
NOCTYNWUTKU TAKOX 3 iHWKX NPUYMH. Hanpuknan, CMepTHy Kapy BariTHOi
XiHKM NPUNUHANOCA 00 HAPOOXKEHHA ONTUHM.

JoBXHWK Mir ckacyBaTh YB'A3aHHA 3BepPHyBWMW OOBXHI rpowi 3
kowtamu. Konu BipuTenb, AK nepef, TaK i NicnA yB’A3aHHA, HE XOTiB
NPUHHATK OOBry, TOAI ROBXHWK Ml MOTO 3N0XWTH B CYLJOBUIA OENO3UT i
Ha Uin nigcTasi cyn BMaaBaB WOMY BUB’A3aHHA BiPUTENbHOCTHU 3 HOTO
ManHa. PaHiwe OOBXHMK NoBMHEH 6yB NO3BaTH BipUTEeNnA 3a 3aBUTHH
pPOK. YB'A3aHHA | BUB’A3@aHHA NOCTYNano 3a PeECTPOM, B AKUN BO3HHUH
CnUcyBaB yCi MaeTkoBi npeagMetTn Oo6HATI YB'ASEHHAM Ta BUB'A3aHHAM,
MNepeHeceHHAM OOBXHMKOM yB'A3aHOI CRIPHOI pevi, a TO ¥ Linoro cBoro
ManHa Ha TpeTio ocoby, He Mano 3HauyeHHA, AKLWO ue CTanoCA NicnA
BUPOKY. EK3eKyuito nepeBOAMNOCA HA TOMY X MaKHi, a HoBoHabyBellb
Mir TiNbKKM OOMaraTUCA BiOWKOAQYBaHHA Bid AOBXHWUKA. |[HKONU eK3eKy-
uito, 6opan yacTMHHY, NepesoaMB cam Cya, Hanpuknag, Npu 3Hesasi
NOMOBMNEHHAM NPO HeneranbHe NOXOOXEHHA, A€ 3HEeBaXHWK MyCiB
nepeg CyaoM BiOKNWKaTW 3HeBary B NpaBOM O3HaueHin dopmi. Ekse-
KyuiftHi nepeBedeHHA MOXHa 6yno BeCTW He Nulie Ha OCHOBI BMPOKIB,
ane TaKOX Ha cniacTeBi CyaQoBMX HakasiB, BugaHux 6e3 posnpasu Ta
BUPOKiB NONOBOBHUX CyAiB, NOTBEPOXEHUX 3aransHUM cynom. Ekse-
Kyuito cnig 6yno nepesecTy He ni3diwe Ak 10 pokis NiCNA BUPOKY,
NiCMA YOro NPaBo Ha eK3eKyLito 3anaBHKOBANOCA.

9. OCKAPXEHHA CyOBUX BUPILLUEHDb

Cynosuin BUpOK MOxHa 6yno ockapxuTtu abo a) ckaproto Ha cyanis,
abo 6) anenauieto.

a) Ckapea Ha cy00is 6yna paHiwe eanHUM anenauitHUM 3aco6om.
3yacom BOHa CTOCyBanacAa uuMpas pigwe, a 1 Micue 3anHANa anenauiA.
BoHa 6yna cnpAMoOBaHa He NpoTu BUPOKY, abo iHWOI yxBanv cyay, ane
npotu cynnis. li MoOxHa 6yno BHECTH He NuWe NiCNA BUAAYI OCTATOUYHOro
piWeHHA — BUPOKY, ane M NpoTH iHWWX pilleHb, NepenoBCiM AOKA30BMX,
AKi Nnpu3HaBanu CTOPOHi NpaBo nepeseneHHA nokasy. Ckapry Ha cynais
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BHOCHIOCA 30KpEMa 4acTo NiCNA BMAAYi 3a0UHMX BUPOKIB, & TO TOMY,
WO NPOTH TUX BWPOKiB He MOXxHa 6yno BHecTuM anenauii. Ckapry 3a
BUPOK ab0 iHHWI pieHHA MOXHa 6yno BHECTH He Nuwe NpoTH CynAai. i
NiACYAKIB 3eMCbKKUX, ane M NPOTHU BOEBOA i CTAPOCTiB, NiIAKOMOPHUX i
KOMOPHHKIB, AKi BUOANW OCKapXeHe pilleHHA, ane He NPOTH NUcapis,
60 BOHHU yuacT¥ 8 CyAOBHX BUPilLEHHAX He 6panu. 3aTO nNnUucapA MOXHa
6yno OCKapXuTu 3a NOMUNKK, 3aHenbaHHA abo HapyXWUTTA BnaguM B8
MOro KaHUuenApcbKin po6oTi. Ckapry Ha ropoACbKUX CyaniB CNPAMYBaHO
cneplly 0O BOEBOAIB i CTAPOCTiB, a WOWHO NOTIM A0 rOCNOQAPCLKOro
cyny, AKKA 11 BUpiwyBas.

Y uboMy rnpoueci nepen BWWMM CyNOM NO30OBHMKOM cTasana
CTOPOHA, AKa BHecna ckapry, a nisaBaHWM 0co6a, Aka Bupana OoCNopeHy
nocTtaHosy. Ha uac uboro "snapnosoro” Npouecy NPUNUHIOBanNaca enac-
TMBa po3npasa, BUCNIA AKOI 3BUUAWHO 3aneXaB Bifi BUPIWEHHA CKapru.
Monbcbke NpaBoO BUMAarano NpyU BHECEHHI CKapru 3nOXXeHHA T.3B. Kouy,
TO6TO 3aKnany, AKMIK OQepPXXyBas HaraHeHUH CyANA, KONK cKapry Biaku-
HeHo. (Rafacz)

6) Anenauin, 3BaHa We W OT30BOM, 6yna cnpaeXHiM BiAKNMUUYHWUM
3aco60M, AKUM Binpasas BUPOK HUXKUOFO Cyay Nif HOBWW pO3rnAQ cyny
BMWOro. Anenauiro MoxHa 6yno BHOCHMTU NPOTK BUPOKIB yCiX CyAis W
BOHW HMWINKU OO UEHTpanbHWX cyfis. CnpaBu NpO WNAXETCbKY 4YecTb
Hanexanu oo 0co6MCTOro Cyay BENUKOro KHA3A, a CNpasu, po3rnNAnaHi
NiAKOMOpPCbKMM CyAOM, NEepeBiproBaB, 3BUUAWHO Ha Micui cnopy, cya
KOMiICapCbKHiA.

"MepekoHaHW® NpaBoOM”, AKOMY BUPOK BMOaBcA "He Boane npasa”,
Mir "anenesatM W OTO3BaTM ce”, ane MycCiB 3apas NniCnA BUPOKY, He
BigAanAwounch 3i cyay, 3anosicmu anensAuito. Lie YWHMNOCR BUrono-
WEHHAM YCTiHHEeHOT hOPMYNKKW, NepeHATOT 3i 3BuuacBoro npasa: "Ma-
HOBe CynAi, Te CKa3aHHA Balle BUOQUTBCA MeHi He Mo npasy, BiA3UBaOCA
3 Tum po lonosHoro Cyay”. 3anosinkeHHA anenauil NPUNUHoBano
BUKOHAHHA BUPOKY, a apewTOBaHWW Mir AQOoMaraTUCA 3BiNbHEHHA Ha
BOIIO, 32 3N0XEHHAM NOPYKH, WO CTaHe nNepea BiAKNUUHUM CyAOM Ha
BM3HaueHy po3npaBy. Konu nopykn He 3NOXWB, MyCiB 3anUWKUTUCA Y
B'A3HULI @K A0 po3rnany anenauil.

Anenaudia He 3aexAau possonAanacA. BoHa He gonyckanacA rnpw
3a0UHUX BUPOKAX, NPU CNpaBax 3a NOPyWeHHA CNOKIMHOro nocinaWHA
Ta NPOTHU BUPOKIB, CNEPTUX HA 3anucax CTOPOHMU, AKA nporpana. Ane-
noBaTH HEe MOrna TakoX CTOPOHAa, AKa NOrogunacA "nycTuTh nNpo-
TUBHMKA Ha poson abo oreoa”, abo Npu3Hana YW ysHarna XanaHHA
nossay.

AnenAuiiHa po3npasa nepesoaMnaca Ha 3aBUTUX pokax. Ha Hi# He
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AOMyCcKanocA HiYoro HOBOTO, WO He 6yno NPeaMETOM po3NpaBu HUXKUYO-
ro cyny (nihil novi). fleAki BigMiHHOCTI 6ynu B NnepeBedeHHi KOMicap-
CbKOro cyny. AnenAuinHui cyn, po3rnAHyBILW CNpaBy, BUOABAB BUPOK
("ckas3aH BpAanoByIo ydanioe”), Aknm abo 3aTBepaXXyBaB, abo 3MiHIOBAB
OocKapXeHWi BUpoK. Anenauil nignaHnWx NPoOTHU BUPOKiB NAHCLKMUX Cyalis
AOMNYyCKanucAa Tinbku B "KpnBasux peuax” i TO 3a BUIMKOM BMNagKiB
3NOBMEHHA 3NOUYMHLA Ha rOPAYOMY BUMHKY, abo 3 nuuem. Lli cnpasu
po3rnAanany ropoachbKi cyou.

3MiHy 3a04HOro BMPOKY MOXHa Gyno NpPUBECTH WIAXOM CKapru
cynnis abo WNAXOM NPuUBEPHEHHA 00 NnonepedHL020 cmady. Mi3saHum,
NPOTHU AKOrO BUOAHO TAKMK BUPOK, Mir BHECTH NO308 "0 3N1KMK NepeBodb
npasa”, BARBNAIOYK, WO POKH, HA AKUX BUOAHO BUMPOK, Oynu "Henpas-
AuBi” 3 yBarM Ha niactyn no3oBHuKa abo TpeTboi oco6u. Cyn, cTeep-
OMWBLIK NPaBUIbHICTbL 3aKuAy, NepeBipAB CBiM BUPOK i MOro 3MmiHoBas
a60 3anuwas HE3MIHEHUM.

10. OCOBNMBI CYOQO4YUHCTBA

3aranbHi npouecosi HOPMKX 060B’A3YBaNM NpY po3rnAafi BCixX cnpas.
Ane B CUNY OKPEMHX BUMOF NPW PO3rNAQi OeAKUX pofiB cnpas BUHMKANK
OKPEMi M XxapaKTepUCTUUHi BigxuneHHA. Lle cTtocyeanocA nepenosciMm
CyQOUMHCTBA 3aranbHUX CyQiB Y CNpaBax KapHMUX i FPaHWUHKUX Ta cyais
NapTUKYNAPHUX: OOMIHIANBLHOrO, XWAIBCbKOro, AYXOBHOrO i T.N.

KapHni npouec B 3aranbHOMY NOMilLyBaBCA B MeXax 3aranbHux
NpouUeCcOBUX HOPM 3 yBaru Ha O060B’A3ylOUY B TOLIWHLOMY KapHOMY
npasi 3acafy NpuBaTHO-NPaBHy. 3 YBAaru Ha ue i B KapHOMY npoueci Ha
YONO BMCYHYNACA 3acafa BiNbHOI AMCNO3MUil NOWKOAOBAHOI CTOPOHH,
a ronoBHOK METOK TOro npouecy 6yno 3afoBiNbHEHHA WKOOW, NOHE-
CEeHOl BHacNigoK 3nounHy. TOMy i KapHMiW Npouec B 3acafli po3nouu-
HaBCA NPUWBATHOKD CKAaprotd MOWKOQOBaHOI ocobwn, abo T npasHUX
HacnigHWKiB i piOKoO KoNKW B LeW Npouec BMiwyBanaca nybniyHa snana.
Ancno3nTUBHICTL NOWKOAOBaHOro 36epiranaca y BCix CTaniAx cynoBsoi
Lii 0O BUPOKY i WOro BUKOHAHHA BKMIOUHO. LLIOMHO B Mi3HiWOMY uaci
NPUAWNKM 3HAYHI OOMEXEeHHA, nepenoBCiM WOAO0 BaXYUX 3MOUMHIB.
Han6inbw MapKaHTHMMUW BiOMiHHOCTAMM KapHOro npouecy 6ynu: ckpy-
THHIA, 3B0Q, NEepeBEAEHHA B CNpaBsi 3NOYUHLUIB, 3NOBNEHUX HA FAPAUYOMY
BUMHKY, MYKH.

1. CkpymuHia — ue 6yna ¢opma BinOMOro Ha 3axofi iHKBi3uULiA-
HOroO Npouecy, ane B KyOu narigHiwomy v rymansiwomy suai. "LLkpy-
TUHHYM — 3a apT. 33, Xi po3ainy IlI NIUTOBCLKOro cratyty — TO eCTb
Bbl BeflaHbe, TaK OKONO TOro MecTua, rage CA WTO CTaHeTb, AKO U B
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OKOMUUHBIX CYCeNO0B MEWKaHbA ... HE TONKO O TOM YUWUHKY, ane Tex #
3ax0BaHbHO, NOCTYNKax M 06bIMCTLIO” Nigo3pinoro. lliggarnca posnuram
y uaci CkpyTHHil 6ynun 3060B'A3aHI BCi, KOrO NOKNKWKANMU CKpyTaTopy i B
UbLOMY € 3acapHWyua Pi3HUUA MK HUMU i 3BUUAWHAMK CBiAKaMM, WO iX
KnuKana 0o cygy npyMBaTHa CTOPOHA i AKi He marnu 06oB’A3Ky 3i3HaBaTH.
CKpYTHHIO QonyckKanu cyau LeHTpanbHi i MicueBi Ha BHECEHHA OQHOI
a6o 1 060X NPOUECOBUX CTOPIH, AKWO IXHi OOKa3nW BUABWUIHUCA CyM-
HIBHUMWU. 3BMUEWHO CKPYTHHIIO CTOCOBAHO Yy cnpasax, 3arpoXeHuX
HaMBaXUMMHU KapaMu i TO nepenosCiM TOMI, KOMNK 3MOUYUHLA 3N0BMEHO
Ha rapAYOMY BUYMHKY Ta KONKW cNpaBa Wwna nig po3rnag UeHTpanbHuX
cynis, Ak cyn | a6o |l iHcTaHuii. CkpyTuHito nepesoounu cyndi 3
BO3HUMM | Gopan 3 3 wnAxeTCbKMMK cBinkamu. LleHTpanbHi cyam
peneryBanu 2 CBOiX CyOfiB, a BENWMKMWA KHA3b 2-3 ypAOoOBLIB TOro
noBIiTY, B AKOMY CKPYTHHIO NnepeBoaunocA. CKpyTaTtopu BAABanucA Ha
Micue UMHY W TaM nepecryxosyBanu CBiOKiB, NPMAMAOYM BiO HUX
"Wwno60oBaHHA | NpUpeyeHHA” 3i3HaBaTW npaeny. CeigKiB nepecnyxy-
BAHO B HEMPUCYTHOCTU OGBUHYBAUEHMX CTOPiIH. 3i3HAHHA CMKWCYBaAHO,
onevyatyBaHo i 36epiraHo o po3npasH, Ha AKY CTOPOHK Manu CTaHyTH
6e3 No3BiB, HA CaMe Bi3BaHHA CKPYTAaTOPIB i HA HAMK BU3HAUYEHI POKH.
MicnAa NnpounTaHHA BUCHIQIB CKPYTUHIT cyn BupoasaB sUPoK. OCHOBOIO
ONA BUPOKY Mornu 6yTn He Nulie "cnywHi 3Haku i nonobeHcTea”, ane
HaBiTb i ONnpaBaaHe "nNogon3peHba”.

2. 3800, TO6TO BKa3aHHA NonepeaHWka, — Ue CTapodaBHin iHCTa-
TYT 3BMUAEBOrO NpaBa, NEPeHATUM i CAHKUIOHOBAHWMA 3aKOHOM. Ocoba,
ob6BuuyyBaueHa B 3NOAIACTBI 3HAMOEHOro B Hel "NUUA”, Morna BKasartu
"3aBoOyy”, BiQ AKOro ue nuue Habyna. Llen 3asonua, NocTaBneHWH
nepeqn cyn, 3acTynaB Ha po3npaBi 06BMHyBauyeHoro i Mir 60poOHUTHCA
a60 Bka3ytoum CBOro nonepenHuka, abo nosoaAuM, WO cnipHa piy 6yna
BUNPOAYKOBaHa B HOro rocnopapctei, To06To HabyTa B nepBiCHWH
cnoci6. ¥ uboMy OCTaHHbOMY Bunadky BiH 6ys “ocTarouHMMm 3aBOf-
UoK”. XTO He 3ymiB "NOCTaBuTWM” nepen CyaoM 3aBoauu Ao “octa-
TouHoro 3sofny” abo iHakiwe cebe BUNpaBaaTH, TOM BBAXABCA 3NONIEM i
niananas Kapi.

Uinuia 380A NnepeBoamB cya, nepen "AKUM CTABCA NOYATOK 3BOoAY”,
T. 3B. 2apAYUl BYUHOK, TOOTO 3NOBMNEHHA 3NOYMHUA B Yaci OOKOHYBaHHA
3nouvHy, abo 6eanocepenHbLO NICNA HLOTO, WO W NO3BOMAMNO Ha OeAkKi
BaXWBi BIAXUNEHHA BiA 3aranbHUX NpouecoBux HOpM. Hanpuknan, y
BaXXKWX BMNaOKax MOXHa Gyno 3nNOUMHLA apewTyBaTv W NPUCNiWeHo
nepeBecTH pO3npasBy, He NepecTepiraluM 3aKOHHWMX POKiB Ta 6e3
popyuyeHHA nossy. Mpu ubOMy OokasoBe nepesedeHHA 6yno aOyxe
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obnerweHe, a Kapa OyXe 3arocTproBanaca W ayxe yacto 6yna Kkapow
CMEPTHOIO. )

Hanpwuknag, 3noaia, 3nO0BNEHOro npu nicoeux abo NONbLOBKUX Kpa-
pexax, MoxHa 6yno “norpabuTtn”, To6To 3abpatv B HLOro OOMAaWHI
TBApMHU ¥ iHWI pyxOMi peui, a HaBiTb caMux (NipAaaHux) nrogen anAa
3abe3neyeHHA BiOWKOOYBAHHA. Y NOBIAOMMNEHHI BNacHUKa peyer Npo
BUNanokK rpabexy nowkodosaHull B3usas 0020 “"Buixamu Ha neHs” ONA
€BEeHTyanbHOro nonagHaHHA cnpasu. XTO “3a obocnaHHAM 2pabeocy”
He BuixaB Ha NeHb, mpamus 2pabionc. 3NOBNEHOro Ha rapAYOMY BUMHKY
B Yaci ApMapKy apewTyBany i Npumiwysanv B NpeBeHUInHIN "mop2aoBil
B'A3HUUI” | NnepeBOANNU NPOTK HLOIO NpucniweHy po3npasy. Npo Myku
6yna moBa npu gokasax.

3. 'paHuyHul npouec Binb6yBaBCA Ha NpeaMeTi cnopy, wo o6ymo-
BMOBANO OeAKi 3acafHuui 3MiHu cypouunHcTea. MpaHUuHi cnopu Benu
nigKOMOPpPHI, abo B TX 3aCTynCTBi KOMOPDHUKU ma Komicapu ueHm-
panbHo20 cydy. BupoKM NigKOMOpPCBLKOro cyny pO3rnAnaB cyd KO-
micapcbkul, AKWA NOCKMNAOUN HA CNIPHUA I'PYHT MiCUEBUX YPAOOBUIB,
nepenoBCiM KawmenaHa, Mapwanka abo cTapocTy Ta wWe OBOX WnAx-
TUuiB "y npasa ymeemusix”. NigKOMOPCbKUH cya DiAB caMocmiliHo. BiH
svOasas NO3BW, NepeBOAWB pO3NpaBy, BUOABAB BUPOKM i TX UACTUHHO
BUKOHYBAaB, PO3MEXOBYIHOUM CNIPHI 'PYHTKH, BIQHOBNIOKOUK MeXi i 1.M.
3anosidb anenauii He NpunuHIOBana BUKOHAHHA BUPOKY. 3aTe npunu-
HIOBANOCA CTAHEHHA rpoLweBUX NNaT, eK3eKBOBAHHAM AKUX 3aMMaBCA,
Ha OCHOBI NiAKOMOPCBLKOro NMCTa, 3eMCbKUMI cyn. BMpokKW nigkomop-
CbKOro cyay BMWCYBaHO B KHWIM TOro cyny, 1X MOXHa 6yno Takox
BTAMHYTHU OO KHUT rOPOOCBLKKUX | 3eMCbKHUX.

Ha BinmiHy Big yKpaiHCbKOrO MeXOBOro npouecy, NOMbCbKUK
"rpaHMuHUiA” cyn mae obMmexeHy ropucaukuito. BiH Mmir Tinbku posme-
XOBYBATH CYCIACbKi FPYHTH, HE BYpillyBaTU CNOPU NPO BNACHICTb UK
nocipaHHA. [10o TOro anenAuil Bia KOro BUPOKY MOXHa 6Gyno BHeCTH
TinbkKn 3 bopManbHUX NPUUMH, a He iH MepiTo. Buwuii cyn 3areepn-
XyBaB BMPOK, abo HWOro kacyeaBs i 3BepTaB CRpaBy ONA NOHOBHOIO
BupiweHHA Ha rpyHTi. (KyTweba). Konu cnpaBy (TiNbKW He3HauHy)
pO3rnAQas KOMOPHUK, TOAi Ha WOro HeKiHueBi piweHHA MoxHa 6yno
xanysaTtuca 00 nidKOMOpPIA, AKWMA OO0 NBOX THUXHIB MaB CNpaBUTH
NOMUNKY KOMOPHMKA. MpOTH BUPOKY, BUOAHOINO KOMOPHHUKOM, MOXHa
6yno BHeCTH anenAuilo Ha 3aranbHUX ymosax. B anenAauiiHin posnpasi
6paB yyacTb TaKOX MiAKOMOPIN, AKMA BWOABaB OCKapXXeHWHA BUPOK i BiH
”oKa3lye cnpasu CBOTo cyna”. 3MiHAIOUN BUPOK, KOMICapHU BU3HAUYBanu
HOBi Mexi. Oco6nUBICTIO FpaHUYHOro npouecy 6yno npunizsaHHA
KONiAMU NO3BY 0O PO3MPasu i PO3MEXYBAHHA IPYHTIB “OKONMUUHUX
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CycidiB 2paHUYHUX”, AKI NPU PO3MEXOBYBaHHI F'PYHTIB Nokasysanu i
6epernv CBOi rpaHuui, a TO 1 MOrNKU CMPOTUBHUTUCA PO3MEXYBAHHIO Ha
BiATUHKY iX NOCINOCTU. B TiMm BMNagKy pO3mMexOBaHHA MPUNUHANOCA, a
TUX, WO CNPOTUBHUNUCA TOMY, cnif 6yno ni3eath OO0 HANEXHOro cyay.
WonHo Ha AopyueHHA TOro cyay NiAKOMOPiA Mir MPOOOBXWUTH rpaHu-
YEHHA.

4. CydouuHcmBO OOMIiHanbHUX Cy0iB CNPANOCA Ha 3BepXHin Bnagi
naHa Hapg cBOIMM nignaHWMK | HagiTb 30BCIM CBOGIOAHOK, a TO W
LINAXETCbKOro cTaHy yenAnto. Nax 6y ix cyanero B UMBINbHUX | MEHLWINX
KapHUX crnpasax Ta NpaBHMM 3aCTYNHUKOM nepen 3aranbHAMKU CygamMm
y BaXnuBiwMX KapHKx cnpasax. NiggaHoro, 3n0oBNEHOrO Ha rapAYoOMy
BUMHKY, CYOMB 3aranbHui cyq, NpUNo3vMBatoumM #oro naHa "Ky npucny-
XaHbO TOro npasa”. HenpMUCyYTHICTL naHa He cCnNWHIOBanNa po3npasw.
MocTopoHHI Ntoau He mornu 6eanocepenHbO NO3vMBaTH NiAAaHKWX. BoHn
MyCinu 3BepTaTMCA OO NaHa 3 NPOXaHHAM "OaTu cnpaBensiMBiCTL” 3
nignaHoro, a KONW NaH He 3aao0BinNbHUB IX BUMOT, NO3WBanKu NnaHa nepen
3aranbHUi cyn. MNaH nepeBOAUB BUKOHAHHA BMPOKiB HE NULLE BNacHOro
cyay, ane # cyfiB 3aranbHUX Ta kapHux. Cypn 3septascA Npo ue Ao
naHa CyaoBWM NUCTOM.

5. Xudiscbkuli npouyec, To6TO NONagHYBaHHA CMNOPIiB MOMIX >XWU-
namu, sinbysasca "Bognyr npae i Npueineis ix”, 0TXXe nNepenoscimM 3a
nocraHoBamu Tanmyny, NOCTAaHOBM AKOro, 30KpeMa LWoao NpouecoBux
cnpas, 6yny Oyxe BiAMiHHI BiO HOpM 3aransHUX Kpar. Hanpuknan, cyn
6yB KonerianbHWW, yucno cyppis mycino 6yt HenapucTe, wob He
OONYyCTUTH OO PIiBHOCTU ronociB, a BUpiwysano cnpasu GinbwicTio.
Bupokn 6ynu octatouHi, He 6yno anenAuii, xi6a pinKoO-3HOBNEHHA.
(Napiep).

3aBepwylouM 3aranbHUin ornag Npouecy onucyeaHol o6y BapTo
Ha3HAUUTH, WO NICNA NPUEOHAHHA 3HAYHOI YaCTHUHKU YKPAIHCbKOI Tepu-
Topii o Monbuwi (KopoHa) # Bennkoro KHasisctea JlutoscebKoro, ctope
yKpaiHCbKe npaBo, a 30KpeMa npouecose, nignano nig BAnvMs NOnb-
Ccbkoro, 6iNopycbKoro, HiMeubkoro, BOOHOYac BOHO npobusanoca Ha
3axig i 3anMwano noMiTHUK cnig Ha npasi binopyci, Monbwi K Yexii.
MNopibHICTb IHCTUTYTIB YKPAIHCBKOro M 4eCbKOro npasa, OepXXaBHoro 1
3BMYaAEBOro, nocninxysas npocd. AHApink Akosenis.

11. IXKEPENA | NITEPATYPA

Locepenamu npouecyanbHOro npaea uiei [obu 6ynu 3Buuan i 3aKoH.
CnouaTtKky nepesary mano 3BMuYaEBe NpaBo, 3rofoM Ha neptie micue
BUCYHYBCA 3aKOH, 30Kpema nicnA noasy cypebHuka Kasumupa i fln-
ToBCbkMX cTaTyTiB. in kKiHeub NO6M uMmane 3HaAYEHHA MAano u4yxe
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npaBo, 30KpemMa Npaso HiMelbKe, MiCbke, 3BaHe marnebyp3skum. Han-
UiHHIWKWMK NaM’'ATKAMK TORIWHLOro npouecy € 3rapaHi Cyne6Huk
Ka3sumupa 3 1468 poky, BCi TpU JTIUTOBCbKi CTaTyTH, 30KpEeMa OCTaHHIA,
po3ninuv Akoro 4, 9 i 11-14 € npyucBAUYEHi Y BENUKiIA Mipi NnpouecyanbHWM
HOPMaM, YCTaBHi 3eMCbKi rpaMOTH BENUKUX KHA3IB Ta akTu T.38. JIuToe-
CbKOT METPUKK M aKTU TOroyacHUx Cynis.

Jlimepamypa npedmemy y6ora. 3aranbHi MOHorpadii Npo npouecy-
anbHe npaso noci He Mae. 3 3aranbHuX npaub MOXHA Ha3BaTw. M.
MpyweBcbkui: IcTOpia YkpaiHu-Pyci, M. Nio6oBcbkni: ObnacHoe Ai-
neHie 1 MecTHoe camoynpaBneHie JIMToBCKO-Pycckoro rocynapcrea,
yTeHiA Mockosckoro O-sauctopin u ApesHocTuii, 1893. 3 MoHorpadiuHnx
ofnpauboBaHb NOOAUHOKUX YAaCTHUH Npouecy Tpeba HaseaTw:

. Nemuenko: Haka3anie no JlIutosckomy CratyTy, Kuis, 1894,

C. I'. bopuceHok: YTBOpeHHA NpodeciiHOi anBokaTypHu B JNIMTOBCLKO-PYCbKi# aep-
xaei. Mpaui Komici anA icHysaHHA icTOPIl 3axiQHbO-PYCLKOTO i YKpalHCbKOro
npasa. BceykpaiHcbka Akanemis Hayk, sunyck 3, Kuis, 1927 p.

®. NNeoHtosuy, Pycckan Mpasna u Nutoeckin CratyT. Kiesckie YHuBepcuteTckue
HaBecTinA, Kuie 1865.

AHOpin Akoenis, Bnnuen ctapo-yecbKOro npasa Ha NPaBO YKPAIHCbKO NUTOBCHLKOI
no6u XV-XVI BB. YkpaiHCbkui BinbHui YHiBepcutet, Mpara 1920.

Salomon Ladier: Proces Karny w Tabudzie. MbBis, 1939.

Jozef Robacz: Dawny proces polski. Bapwasa 1925.
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1. QOBA TETbMAHLWWHUH

1. OCHOBU NPOUECY

OcHoBHI pxepena npouecy ui€i gobu € Ti cami, wWo i B Nobi
nonepeaHin. Ane gaBHE npouecyanbHe NMpaBo 3a3Hano 3HAUHWUX 3MiH,
nepenoBCiM Yy HacnigoK 3MiHW CYQOBOro yCTPOK Ta 3MiHEHUX NOMiTU-
UHKUX | couiAnbHKUX yMmoB Kpato y XVII cToniTti a 3o0kpema nig sBNavMBOM
3acrapinoro opmManicCTMUHOro npouecyansHOro npasa POCIHCLKOro,
Ta BCeX BiKOBE 3BM4aEBe Npaso 36eperno CBOK CUMY W OiANO BNPOLQOBX
uinoi Tiei pobu.

MpukMeTo0 npouecy lMeTbMaHWKWHK € HOro OOHIiCMb ANA BCiX
CYCRiNbHUX BEPCTB HACeneHHA Ta BCiX (3a ManMMKM BMHATKaMHK) cyniB.
Xnb6olo € panbuwe HeBiQOKPEeMNeHHA HOPM npouecy UMBINbHOro Bifn
KapHOro. Ane OKpeMilWHiCTb NpouecyanbHOro npasa i npaea marvepi-
ANbLHOrO wWopas rnuble BPOCTaE y CBIOOMICTb KO3aUbKUX MPaBHUKIB i
rnaeu 7 i 8 (a yacTuHHO 9) Kosauwkoro Konekcy 1743 poky CTaHOBNATL
MaKXe OKpeMUM KOAEeKC NpouecyanbHOro Npasa YKpaiHu.

B uin no6i nomiTHe 3po3yMiHHA Barn npouecy Bpas i3 yCiMM HOTO
snawTyBaHHAMK. He 3Baxaroun Ha 36epexeHHA B OCHOBHOMY Oucno-
3umuBHOCMU CTOPiH, CyQ € BXE Y BEeNUWKiN Mipi AXCNOHEHTOM npo-
uecyanbHMX AiR | uumano gin 3anouvatkosye cam ex officio (odiuinHa
3acaga). 3aranbHui 060B’'A30K CBIQYEHHA | ManXxe MoaepHe o6MeXeHHA
caMonomoui we 36inbWyoTs PONKO | NoBary cyay. He ssaxaioun Ha
HaTUCK POCINCbKMUX UNEHiB CyQOBUX KONEriv, BBeAeHMX 00 UeHTpanbHUX
cynosux ycTaHoB MeTbMaHLWMHW, Npouec Hapani 3anuaeTLCA B 3acafi
ycHuM i 6e3nocepednimM, 36epiraloum HaBiTb NpWU NO3Bi 3acanu anbTep-
HaTUBHOCTHU YCHO1 a6o nucbMoBOi chopMn. CTOPOHM Oanblue 3'ABNA-
IOTbCA Ha po3npasi ocobucTo, "nepcoHanitep” i “cnoea 8 poT 6epyun”,
BeOyTb B3aEMHI KOHTpOBEpPCil.

3acada asHocmu 36epiranaca y BCiX cypax i y BCiX po3npasax.
MpepcrTasHMKKW rpoMapAHCTBA 3yCTpivanUCA manxe y BCiX po3npasax,
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6epyun B HMX Oaneko He nacuMsBHy yuyacTb. HaBiTe y ek3ekyuii 6pano
yuacTb "NpUCTONHE UuMCno” rpoManAH, AKi acCMCTyBanM Bo3HuUM. O6me-
HCEHHA hopManicmuku NpouecyanobHUX Ain 0O KPaMHUX MEX 3aBepllye
3aranbHy xapakTepUCTUKY OCHOB UbOT0 KO3aLbKOTro npouecy.

No HeramusHux o3Hak UIi€El NpouecyanbHOT CUCTEMU HANEXWTb
nepenoBCiM NOeOHaHHA CydO0BOI i adOMiHicmpauilHol Bnadu, B OOQHUX
pyKax Ko3aubKOoi CTapllrHK, AKE CKacysano i Ty HE3HaUHy He3anexXHiCcTb
cynisHuMutea, wo 6yna B nonepepgHin Nobi, Ta Mavxe HeobmeswceHe
yucno anenAuilHux iHcmadyild, Wwo noBoaMnoO OO OOBroniTHLOT i Ayxe
BaXXKOT ANA HaceneHHA NPOoLECYanbHOI BOMTOKUTH.

2. CTOPOHM | IX 3ACTYMHUKHU

lMpouecyanbhi CTOPOHU Manu uMmano Hase. Mo30Buk a6o 068UHY-
Bau 3BaBCA MO NaBHLOMY iCTeub, ab0 uenobuUTumK, Xanobnuea CTOpoHa,
3 MONbCLKOI NOBONR i 3 NAaTUHCLKOI akTop. MNizBaHni a60 06BMHYBAUEHUHI
MaB HasBWM OOBITUMK, Ni3BaHUA, OTNipHA, OABOAHA, Ni3BaHa a6o obxa-
noBaHa CTopoHa.

Mo3uuin cTopiH nepen cynom 6yna B 3acani pieHa. MNMpouecyanbHOO
CTOPOHOK Mir 6yTM TOW, XTO MaB cynoBy 30i6HicTb. He manu ii
HeBiNbHWKKW, obe3uyelleHi i BUKNATI uepkBok. He Mann npasa 6paTu
OCOBMUCTY yuacTb y npoueci HenoBHOMITHI (UONOBIKK OO0 18, XiHKKM OO
14 niT), yMOBO HemyXi, OeAKi kaniku (cnini, Himi, ryxi), mapHoTparui. Ix
penpeseHTyBanu 3acCTYNHUKKW: MANONiTHIX — 6aTbKW M OMNiKYHWU, YMOBO
Heay>XWUX, Kanik i MapHoTparTuis — KypaTOpu, OOPYXEHUX XIHOK —
MYXi, HeoapyXeHux — 6aTbKO, a 3apyueHux — 6aTbKo a60 HapeueHun.
Boosu BuCcTynanu B cyfdi cami, AK y CBOIX TaK i B AMTAUYMX cnpasax.
MNMipnaHnx 3acTtynae nNaH, OUEBMOHO B CNPABaX, L0 BUXOOMUNMK NO3a MeXi
NaHCbKOro cyay.

KpiMm unMx 0608’A3KOBUX 3aCMynHUKIB CTOPOHM, WO Manu npo-
uecyanbHy 3ai6HicTe, Mornu npubpatn cob6i Qo 3acTyncTea nepeqn
CynoOM i DONOMOUI B po3npasi BUBOPHUX 3aCMynHUKIB, 3BaHUX aOBOKa-
TaMW, NNEHiNoTeHTamMu, naTpoHamu, NPOKypaTopamu i NOBIPEHWUMM.
HumMn mornu 6yTH Tinbku NKOAM 3 HE3aNNAMOBAHOK YECTI0, NOBHONITHI,
XPUCTUAHK, YMOBHO i (Di3UYHO OYXi | CBITCbKOro crany. [lyxoBHi mornu
3acTtynatu nuile uepkBu i maHacTupi. KpiMm ubOoro posipeHui Mycis
6yTh "rpyHTOBOIO 0CO60K”, TOBTO MaETHOLD, Xifa WO BUKA3ABCA NUCH-
MOBHMM yrnoBHOBaxeHHAM. CynoBvMU 3aCTYNHUKAMM HE MOrnu 6yTu
cynni i cynosi ypAOOBLUI. YNOBHOBAXEHI NOQINANMCA Ha NpodeciMHuX i
BMNAaOKOBUX, reHepanbHUX i cneuiAnbHUX, 3aKOHHKUX, CyOOBUX, BUGOpP-
HHNX.

YnoBHOBaXeHi BUKOHYBanu ¢BOi 060OB’A3KKH HA OCHOBI NUCbLMOBOrO
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YNOBHOBAaXEHHA, @ 8 NO3HAYEHUX CNpaBax TakoX i YCHOro. Agsokartu
cKknapanu ypapoBy MPUCAry Ha Te, WO OOAEPXyBaTUMYyTb NOCTAHOBM
kooekcy OGOB’A3KIB 3aCTynHWKA, @ Ha BMNAAOK NMPOBUHM ueKanw ix
KpuMiHanbHi kapu. CTopoHu mornu 6paTtn yuyactb y poanpasi nobiu
3aCTYMNHUKIB Ta HABITb CNPABNATH IXHI NOMMIKH.

3. SANOYATKYBAHHA MPOUECY

Mpouec B ycix uMBINbHUX ("pPO3NPaBOYHUX”) i Y BENUKIN YacTUHI
KapHux ("KpuMmiHansHMX”) cnpas NOYWHABCA BHECEHHAM ckapau. Ckapry
BHOCHUB NO30BHUK (06BUHYBau) QO pyK CyQoBoro nucapa. BoHa mana
HasBy no3os, YonobutHa abo xanoba. [INA NO3By iCHyBanu TOUHO
BCTAHOBNEHI BWMOrK, 60X "noO3oB BCEro CynoBOro nNocTtynka dyH-
nameHT”. T1030B NONEpeRXyBano 4acTo npomecmyBaHHA NMOPYLIEHHA
npasa, cknapaHe NOKPUBAXEHUM Nnepen MicueBuM CyaloM. Ha NOHATTA
NoO3By CKNaganucA 0Ba OKPEeMi aKTU: cKap2a NOKPUBAXKEHOIO i NO30BUI
Haka3 cyny. Ckapeza mycina 6yTu BHeceHa [0 cyay, AKOMY 0Co60BO
(cTaHOBO)i TepuTOPiIANLHO 6yB NiQUMHEHWH nizBaHWi. BoHa, AK npasuno,
6yna nMCcbMOBa, XOU NPUAMANUCA W YCHi ckapru. Y ckapsi cnig 6yno
O3HaunTH 06i CTOPOHM, BUBECTU *anoby, TOBTO 3’ACYBATU KOPOTKO i
"no nyHkTaMm” hakTUUHWIA cmaH cnopy, nodamu 0oKa3u i chopMynio-
BaTU OOMazaHHA cKapru. BusHaswmu, WO ckapra Bignosiga€e BCiM BU-
Moram, cyn npurmas ii ("3akpeny nasas”) i BugasaB no30BHUU Hakas, B
AKOMY KpiM O3HaueHHA CTOpiH 6yno, 3’'AcoBaHe OoMazaHHA (a TO W
haKTUUHUW CTaH) NO3BY Ta Bi3BaHHA [O CTOPIH NPUOYTH HAa O3HAUYEHUH
peunHeub [0 cyny a6o npucnaTti ynoBHOBAXEHUX. Y FPYHTOBUX Mpo-
uecax NO30BHI HaKasW BUaaBanu TakOX Meacosi cynai.

Urs posoni cknagHa npouenypa, 6e3 AKOI He MOrna Po3no4YyaTUCA
po3npasa, € BiaOMa TaKoX No3a yKpaiHCbKOK TepuTopiero. Hanpuknag,
NnonbCbKMK "No3eB” TakoX OXonnioBaB ABi akuii: "xanoby”, To6To
cKapry no3oBHWKA, BHECeHy OO0 cy[y, Ta BnacTuBuK NO30B (ciTario),
TO6TO cynoBe Bi3BaHHA Ni3BAHOrO Ha pPo3npasy W OOPYYEHHA HOMY
Toro Bi3BaHHA. Lle npaso 3Hae we w npunosos” (adcitaTtio), AKe
CKepoByBaHO 00 CnaaKOEMUIB Ni3BAHOIrO, AKMM NOMEP NICNA BHECEHHA
no3sy abo nig yac posnpasu. (Padbau). Y peAakux BinbWnx xapHux
cnpasax cyn po3nouyunHas npouec 3 ypady 6e3 ckapau NOKPUBMXKEHOFO.
Byn# ue nepenoBCiM CNPasu NPO HACUNLHI Hanaau Ha OQOMM i 3aropoay,
3rsanTyBaHHA XiHOK, Hanag Ha UePKBK | MOHACTUPI, NPOTH 3NOYUHLIB,
3N0BMEHUX HA rapAuYOMYy BUMHKY Ta iH. KOonu nisBaHuA He ABMBCA Ha
po3npasy, cyn Bigknagas po3npaBy ABiYMi i WOWHO Ha TPEeTbOMY,
ocTtaTouyHomy (”3aBUTOMY”) TepMiHi nNepeBOOWB poO3NpaBy 3a0UHO i
sMAaBaB BUPOK. HeNpUCYTHIM NO30BHUK BTpayaB NpaBo yXe Ha nepuwo-
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My TepmiHi. CTaHyswu B cyfi, ni3aBaHWiN opepxyBas Bidnuc ckapau, a
06i cTopoHK 3060B'A3yBanMCA NO 3aKiHYEHHA PO3NPaBKM HE NOKWUHYTH
cyny.

4. PO3MNPABA

Posnpasa nouvHanaca BuknukomM cnpasu. Cnpasy BUKNUKYBaHO 3a
4yeproto, B AKiK 11 BHeCeHO A0 cyay. CnpaBu YyXuHUIB i xni6opobis y
Jaci XH18 Ta BaXKui KapHi po3rnaganucA nosa yeprok. MNicnA BUKNUKY
cnpasu cyn popyvas NO30OBHUKOBI 3’AcyBamu ckapzy ("4onoBuUTTA
3aHOCHTK”), MicnA yoro cnigysana BiANoOBiAb Ha ckapry abo o6opoHa
niseaHoro (o6BuHyBaueHoOro), Aki 3sanucAa odsim a6o odnop. OnBIT
3BMUYaNHO CKNagaBCA 3 ABOX YaCTUH: a) hopmanbHUX 3akuaie (“isBuHe-
HIA”) Wonao HeBnacTUBOCTI cyAy, 6paky YMHHOI neriTuMadii NO30BHUKA |
T.n., 7a 3 6) MarepiAnbHUX 3akuaie (36usaHHA No3By), TO6TO BiQNOBIQI
Ha BCi TOukn ckapru. O60poHy nizBaHoro (06BMHYyBaAYEHOr0) NO30OBHWUK
Mir BiAKWHYTH, 3anepeuytoun MOro 3aABU Ta NOQAKOYM HA Ue [0Ka3M,
Wwo 3BanocA “ynuka icmyesa”, abo “o6nuyerie”. Konwu nizsaHWi 6axas,
Mir pennikyBaTu, WO 3BaNOCA "onpaBdaHHAM ni3BaHO20".

MicnAa uiei ycHol 60poTebKu CTOpPiH cynd nepeBipAB O0KAa3W, NoAaHi
CTOpOHaMHM, i, NPUAHABWW B aKTU 3aABY CTOPiH, LU0 BOHW He Oo-
MaratoTbCA QONOBHEHHA PO3NpaBu, Ta OrONOCUBLLM NPOTOKOS PO3NpasH,
niaTBepAXEHWA CTOPOHAMM, 3aKpUBAB pPO3npasy, 30608'A3yOUM CTO-
pOHM 3aueKkaTu B Cyni NO BMIOTOBMNEHHA i NPOroONOWEHHA BUPOKY. Lie
NOBMHHO BYNO CTaTUCA BNPOAOBX TPbOX AHiB. Cya BUHOCUTL BUPOK Ha
HEeABHOMY 3acifaHHi. e nepen nporonoweHHAM BUPOKY CTOPOHM
MOFMIM NPOCHTH Cyd RONOBHUTK po3npasy. Cnifg 3ranaTy, Wo UiBinbHUA
npouec NeTbMaHWMWHKU 3HAB IHCTUTYT iHTepBeHUil.

5. NOKA3H

[okasu manu Ha3By “00800iB” i "omB00diB” y 3anexHOCTH Bif TOrO,
UM BOHW Manu [OKasyBaTWU YK 3anepeuyBaTu neBHi paktu abo npaea.
Cyn npuiimas i nepeBoaMB 0okasu 060X CTOPiH, KpiM OOHIET — NPUCATH.
lpucazy morna 3noxuTu nuwe ogHa ctopoHa. Cyn Bupiwysas, xTo 6yB
6nvxunin no npucarv, ane 6ys Npu ULOMY 3B'A3AaHUA HOPMaMU 3aKOHY.
MaHisHOK 6yna 3acaga, Wo 6nuXxxunMM 0o nokasy 6yB nissaHWn, ane 8in
Hei 6yno uuMmano BWHATKIB. Hanpuknag, 6nuxuum no pokasy 6ye
nocigau cnipHoi peui abo npasa, xi6a Wwo BiH 3006yB Le BONOAiIHHA
wnaxom Hacunna. Konu no3oBHMK mas Ginblue i HEPEeKOHNMBILI QOKa3H,
HiX Ni3BaHWK, BiH BBaXascA GNMXUMM 00 Aokasy ("yui NUCTU ninuwi, i
3HaHW rpaHWuHi HaainHiWi, | ceigkn npaBenHiwi”). Cuna pokasis 6yna
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pisHa. [leAki Manu 3Ha4YeHHA TiNbKW B Napi 3 iHWWMKA 0OOATKOBUMMU
nokasamu (Hanpuknag, nywe oauH ceinok). ix Hasueanu "nonydoxasa-
Mu”. Y FPYHTOBUX npouecax nepedoBCiM LIIHUNTUCA OOKasu 3 rpamoT.

Bynu sinoMmi Taki doxasu: ) npusHaHHA, 6) rpamoTu, B) CBIAKMH, T)
NPUCAra, ) orNAOQWHK W peueBi OOKa3u Ta i) AONUTHU Ha MyKax. BoHu
Marno pisHWNKUCA Big OoOKa3iB 3 nonepenHLoi AO6w.

a) lMpu3HaHHA CTOPOHU, 3noxeHe 6e3 NpUMMyCY i B NOBHIA CBi-
JOMOCTH, BBaAXANOCA 3a HalcunbHiwul [oOKa3, AKWK pobue 3anBUMKM
BCi iHLWIi aoKa3u.

6) Npamomu 6ynu noaBinni: nybniuni G npusamHi. TNy6niuni rpa-
MOTH, 0O AKUX 3aYUCNANKUCA BCAKI yPANOBi AOKYMEHTH, Ta QOKYMEHTH,
3N0XeHi neped YPAAOM i BTArHEHi B YPAQOBI KHUIM, 3aBillaHHA OCTaH-
HbOI BOMi M OeAKi QOroBOPH, BBaXanuca 3a noBHUU O0OKa3 i NPOTHU HUX
Cyn He OonycKas [okKasis 3i CBiAKiB i 3 NPUCATU. MeHwWy BapTiCTb Manu
npuBamHi QOKYMEHTH, AKi MOXHa 6yno 36mMBaTv iHWKWMK QOKa3aMm.

B) CBidku nominAnUCA Ha ypAOoBuUX | 3suvadHux. YpAgosi — ue
cynosi ocobu, nepenoBCiM BO3HI, AKI 6panu yuyacTb y cnpasi, wo 6yna
npenmeToMm po3npasu. 3BUUYalHIi — ue abo 3BMUAMHI CBIOKM, WO Manu
6e3nocepefiHi BIAOMOCTi y CnipHiKH cnpasi, a6o T.38. cmapoxcunu, AKi
penpe3eHTyBanu Ny6niyHy OniHiko i 6ynu CKOpiwe 3HaBLUAMM HiX cBiaKa-
mu. Ix npuTArae cyn nepenoBCiM A0 FPYHTOBUX npouecis. CBiAKOM He
Mir 6YTH KOXHUK, TiINbKKU NOOWHA NOBHONITHA — HE MeHWwe 14 pokis y
uMBinbHMX, i 20 y kapHux cnpaeax, i He 6inbwe 70 poKiB, uecHa,
npaBOOMOBHA, HEKApaHa, XPUCTUAHCBKOFO BIPOBW3HAHHA. XiHKK i He-
XPUCTUAHKM OONYCKANMCA A0 CBiQYEHHA Nuwe ToAi, KOnu He 6yno iHWwux
ceigkis. [lo cBigueHHA He ponyckanu noaen CNopigHeHWx, NocBoAYe-
HUX, abo iHakuwe 3B'A3aHUX 3i CTOpoHOK. KinbkicTe cBigkis He byna
TOYHO BM3HaueHa. Bumaranoca 6inbwe HiXX 00HO20 ceigka (’ronoc
€OUHOro — ronoc € HIAKKMK"), ¥y FPYHTOBUX CNopax 3BHMuanHo 7 abo 9.

MopiBHYHOUM YKpaiHCbKE Npaso 3 NpaBOM CyCiAHiX Kpais, cTBepa-
WYEMO, WO opmaniaMm yKkpalHCbKOro npouecy 6yB Kyau MEHLIUW.
OcobnuBo iNOCTPYHOTL LEe NOCTAHOBH, AKI BIQHOCATLCA OO0 AOKAas3iB i3
CBiOKIB. Y NONbCbKOMY Npoueci BUMaranocA TOYHO O3HauyeHe YUCro
cBigkiB, 6e3 AKWX MNO30BWH BTpauas cnpasy. Konu Ha po3npasBy He
npubyno noTpibHe uucno ceigkie, abo cyno BMKNIOYMB CBigKa i3-3a
6paky BignoBigHMX KBanidikauin, Togi CTOpoHa He MOorna 3anponoHy-
BaTH iHWOTO cBigka i nporpaesana npouec (Padhau).

Csigku 3i3HaBann ycHo. paMOmMHi MOrnu CNMcaTH CBOI 3i3HAHHA
Ha nanepi i nNepenarn CynoBi, HE@YXWUX i 3HaATHIWKX oOCi6 cyn Mir
nepecnyxatu sooma. CBiflKM 3 UyXHUX CYQOBUX OKPYI MOTMK 3fI0XKKTH
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3i3HaHHA NKCbMOBI abo YCHi nepen TamTewHiMm cyaom. Yacom cyq
BUCHMNAB 00 HKUX T.3B. po3iwukie. Ceigkis 3Ae6inbWOro nepecnyxysany
Ha po3npa.i, NiCNA 3anpucaxXeHHA. Y notpebi nepecnyxoByBaHO 1x
BuUacHiwe, nepen po3npasok. byno ue T.3B. cBidoumso nocmiUHOI
nam’ami. INpun cynepeuHOCTAX CBIAKK ByNn KOHDPOHTORAHI; (hanbwMBi
3i3HaHHA 6yNK 3arpoxeHi CyBOPUMH Kapamu.

ry lNpucAaza cmopiH RONyCKanacA 3BMUYaWHO Y BiACYTHOCTI iHWMX
noBaxHWX Qokasis, a6o Konu 6ynu Tinbku nonynokasu. Ix cknagana
NvWe ogHa CTOPOHA, AKY Cyd BM3HAB 6NKXUYOKO A0 AOKa3y pa3om 3i
cBoimu csigkamu. MpUCAry CKNapanocA B LepPKBi HA eBaHrenie, pigwe B
cyni, a 8 rpyHTOBUX npouecax — y noni i 1o "camousapt”’, T06TO
o6oB’'A3KOBO pa3oM 3 3 ceigkamu, BUBpaHMMH 3-NOMIX CBIAKIB CTOPOHMU,
ponyuweHol Ao npucAru ii npotusHukoMm. Cyn naeae CTOPOHI 3 OHI Oo
HagyMH i WOMHO ToAai nepeBoavB NpucAry. Bara uboro nokasy 6yna
BupiwanbHa. CTOpoOHa, 3NOXWBWKU NPUCATY, BUrpasana npouec, 60
npucAza — ue "kpadHull npaBa 00800b”". |HKONKM NpPO Te, XTO Mas
CKNacTh NPUCATY, piwias acepeb.

r) OznaduHu U pevesi 0OKa3u Manu BEeNWKE 3HAUYEHHA AK Y LUM-
BiflbHUX, TaK i B KApHWUX cnpasax. bynu ue: Tpynu B6UTUX, PaHu, cnigu
no6oiB, MexoBi 3Hakn Towo. NowkoanosaHi ocobu uacto 3abesneuysanu
Ui 3HaK1, ONPOTECTOBYHOUM iX Nepeq BignoBigHUM ypAaomM abo cyaom.
Toai ui ypAnosi ocobu abo sunucu 3 KHUr Bynu 3a Aokasamu Ha
po3npasi.

n) Honumu Ha Mykax 3aMuKanu NaHWior TOMOIWHIX AoKasiB. Ix
BXXUBArNnW nNuwe B KAPHUX CNpaBax i TO HeYacTo, a caMe ToAi, Konu 6ynu
NOBaXHi, XOu HeOOCTAaTOUHI, AQOKasu BMHWM 06BUHyBaueHoro. barato
oci6 6yno BunyuyeHo 3-nia UMX OONMUTIB, M.iH. Hegyxux. Cynni manu
060B’A30K 3aCTOCOBYBATU MYKWU Ayxe 06epexHo, Wwob He nonycTtuTtn
00 CMepTu uMn Kaniutea. Ak 3aci6 BMMyLIEHHA NPU3HAHHA 3aCTOCO-
ByBaHO BummaA pi3kaMu, NPUNIKaHHA PO3XCapPeHUM 3ani3oM i, MabyTb,
HamazysaHHA cycmasais. Myku nepesoaue KaT, 38aHUA "MancTpom” abo
“nanauem”.

6. BUPOK | OO BUKOHAHHA

CreepamBuiu, wo "6onwnx OOBOOOB He MOXe 6ucTh” i "no pape
TOBapUCKOW (3 cynaOAMU) BrNAHYBWMW y NpasBo”, cyn BMAaBaB BUPOK.
Konu 6yno 6inbwe cygnis, BUPOK CxBantoBaHO 6iNbWIiCTHO ronocis.
MeperonocosaHi uneHu cyoy mMornu 3ronocuTu votum separatum. Bupok
cnucyBaHo. Bynu BMpokuM KOpPOTKI ¥ nosri. B oaHMx i gpyrux nogaBaHo:
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O3HaUEHHA CTOPiH, TEHOp BUPOKY, T.3B. Qeyu3ito i 11 MOTUBK W paTty
BNUCY BUPOKY B CYOBY KHUTY. Y QOBWMX BUPOKax 6yB TaKOX NOQAHUA
nepe6ir posnpaeu. Y rpyHTOBUX BUPOKax 6yno we NoKNaaHe onucaHHA
CNOPHOTrO FPYHTY i BU3HAUEHUX CYNOM rpaHuub. BMpok nomiwase Tex
060B’A30K NPOTUBHWKA 3anNaTuTu CyYAOBi BUTpATH i KowTK. Hepigko
NOMillyBaHO B HbOMY T.3B. 3apyky, TO6TO 3arpo3y LA NOpPYLWHWUKA
BUPOKY 3annatu 3ropu BCTAHOBMNEHO! FPOWeBOi Kapu, AKa Awna ao
nepxasHoro ckap6by, AnA UepKoB, MOHACTUpiB i Towo. Bignuc Bupoky
ogepxyBana ycniwHa CTOpPOHa, a Ha 6axaHHA n npoTueHa. Kpim LMx
KiHUEeBUX BUPOKIiB, BMAAHWX NICNA po3npasu, 6ynu BUPOKU NO3a0YHI,
BMAAHI NigQ HENPUCYTHICTL Ni3BAHOrO, Ta BUPOKU, BudasaHi nocepeod
po3npaBu, NEPefOBCiM Yy NUTaHHI, XTO Mae 6yt 6nnxuMM 0o nokasy. |
NPOTH HUX MOXHa 6yno BHeCTH BiaknuK. Bupok mae pi3Hi Hassu:
neKpeT, BUPOK, NPUrosop, Cynose pilleHHA ab0 CKa3aHHA Ta CeHTEHUIA.
Bupok ogHy cTopoHy “onpasnaB”, a apyry “06BuHAB”. IHKONKU CNoOpwU
KiHUaNWCA y200050, 3BAHOIO MUP, NPUMWP'A, NOMIpKOBaHHA i T.n. i
3anucyBaHO 0O CYQOBUX KHWUI | BOHA Mana TaKy camy CUny, AK i BUPOK.

Ha ocHoBi BUNWCY BUPOKY CTOpPOHA, AKA BMUrpana npouec, morna
HOro BUKOHATH, KOPUCTAIOUM 3 ONOMOrM CyQOBKX OPraHiB, NepeaoBCiM
BO3HUX. Y KpMMiHanbHUX cnpasax 30ebinbworo cam cyn BMKOHyBas
BUPOK, XOU i TYT pOnA CTOPOHU Byna ayxe NOMiTHA. BUKOHAHHA BUPOKY
B KapHWUX CNpaBax NPUMWHKOBANOCA NPU YMOBHOMY 3acyOoceHHi, xiba
WO 3acymKeHur He QoaepXKaB yMOB, nif AKUMU "BUPOK 3aN0XeHO”.

7. OCKAPXEHHA CYQOBKX PILLEHb

OckapxeHHA Cy[oBMX BUpilWEeHbL MOrNo BiRGYTMCA LWNAAXOM: a)
anenAauii, 6) ckaprv Ha cynaiB i B) 3HOBNEHHA.

a) Anenauin, 3BaHa TakoX NMPOTECTOM, NPOTECTaUIEl, anenAuitHuM
uenobuTTAM i T.n., 3anexana Bif HaABHWUX Pi3HUX BUMoOr. Mepenoscim
Mycina 6yTv npaBHO AONYCTUMA, Hanpuknag, anenauia He AONyCcKanacs,
KOMW BHPOK CNEPTO HA nNMCbMOBMX 0bnirax, B NpoBi3opiMHKMX cnopax,
no MPUCA3i CTOPOHHU, NP BUPOKAX, CNEPTUX HA NPU3HAHHI NPOTUBHHKA,
KOMKW 3M0YMHLUA 3NOBNEHO Ha rapAYOMY BUMHKY i iH. Hamip BHecTu
anenauito Tpeba 6yno 3anoBicTu HeranHo NiCNA NPOronoweHHA BUPOKY
abo, 3a 0O3BONOM cyay, B peuyeHui, HUM BcTanHoBrneHnMm (3-10) gHis. Y
NONLCLKOMY npoueci anenAaudito Tpeba 6yno 3ronoCUTW HeramHo, a B
NUTOBCLKO-PYCbKOMY — N0 3 AHie. Anenadito Tpeba 6yno BHeCTH B
3aKOHOM YCTaHOBNEHOMY peyeHui: 2-8 TUXHIB, 3aneXHO Bif anenAuinHol
iHcTanuii. Migactasoro anenauii Mornn 6yTU 3aKMauW nNopyweHHA dop-
ManbHUX i MaTepiANbHUX HOPM NpaBa, a ganblie 3akuau PaKTUUHOI
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HaTypu Ta HefoKNagHoCcTW po3npaBu. [licnA 3ronoweHHA anenauii
NPUNWHIOBANOCA BMKOHanNbHICTb BUPpOKY. Cyn nepecunas anenauinHin
iHCTaHUIT BUNKUC 3 aKTiB CNpaBK, @ HAa QOMaraHHA BULOro cydy # uini
aKkTh. AnenauinHvi Cyn po3rnAQaB cnpaBy Ha OCHOBI akTiB (HOBI OOKa3w
He faonyckanucaA) i abo noreepoXysBas BUPOK, a0 MOro 3MmiHtOBaB.
Jlnwe B rpyHTOBMX NpoUuEcax BUWWIA CyQ CTABaBCA CyOOM KACALIIAHWM i
BUPOKY Cam 3MIHWTH He Mir.

6) Ckapza Ha cyOdis 3BepTanacA papguwe npoTu ocié cyanis,
HiK NIPOTW HUMK BUOAHOrO BUPOKY. |1 BHOCHNM HEBROBONEHI BUDOKOM Yy
sMnagKax, Konu anenauia He 6yna [QO3BOMNeHa, KONu HULWKWK cyn anenauii
He NPUHHAB Ta y BUNAOKY HenowaHyBaHHA CyaQAMM OGOB’A3YHOHOTO
npasa. Ckapry MoxHa 6yno BHeCTH AK NPOTH KiHLUEBOro BUPOKY, TaK i
NpOTU CyAOBMX yxBan, BMAAHMX Yy uaci posnpasu. B ocCTaHHbOMY
BMNaQKy Npouec NPUNUHIOBANOCAaxX A0 3aKiHUEHHA HOBOTO MpoLecy
NOMiX CTOPOHOIO, AKA BHECNA CKapry, AK NO30BHUKOM, i OCKApXEHUMH
CyAnAMM, AK Ni3BaHWMK. 3anexHo BiA BUCNIQY ckapru ogHa a6o apyra
CTOpoHa nignapana Kapi W NoHocuna BCi KOWTK CKaprosoro nepese-
AeHHA. TlicnA UbOro BiAHOBNIOBAHO TONMOBHWA, MEpPWUA Npouec, NpU
YOMY pilleHHA anenAuinHOro Cyay Mano B HbOMY BUpillanbHe 3HAYEeHHA.
Llro ckapry, 3BaHy 0om3es, Mano TakoX NONbCbKe Npaso, AKE BUMArano,
wo6 cTopoHa, AKA BHecna ckapry, cknana 3aknapn, AKMW npunanas
CyOnAM, KONW ckapry BioKWUHEHO.

B) 3HOBneHHA 6Gyno Hag3BWuaWHWMM 3aco60OM 3MiHM BXe npa-
BOCUNbLHOro Bupoky. Cya nepesiploBaB W, 3aNeXxHO Big BUCMiQY HOBOI
po3npasu, KacyBaB BUPOK, KOMW BUABUMNOCA, LLO MOro BUOAHO BCynepey
npasy i cnpaBennUBOCTH, 3aBOAKM NiACTYNOBi BUrpasworo, abo Moro
3acTynHuKa, Hanpuknan, obmany, NnigKyncTea CBiaKiB, nepen’ABNEHHA
hanbwmBKUx rpaMmoT Towo. Byno Takox 3HaHe NpUBepHEHHA QO NepBic-
HOTO CTaHy, I0NYCTUME B KOXHIW cTafil npouecy AK OOBro He BUHECEHO
BUPOKY.

8. IXKEPEINA ¥ NITEPATYPA MNPOLIECY

Ixxepenamu npouecyanbHOro npaea nobu MeTbmaHwmHu 6ynu
nepenoBCiM NpaBHi KOAEKCHU KU KHUTKU nonepeaHbol nobu. JIMTOBCbKKUA
CcTatyT i 3HaMEeHUTi 36iPHUKHU HIMELbKOro MiCbKOro npasa, NepenocBCim
"Cakcon” i "TlopAAOK”, CUNbHO MOAXMIKOBAHI Y NpaKTUUi NOMbCbKUM 1
YKpaiHCbKMM 3BWYAEBUM i OepxasHWUM npasoM. NounHatoun 3 XVIII
CTOpPiUYA 3HAYHO MOLWMWPIOETLCA BNNMB POCIACLKOro npaea, 30Kpema
npouecyanbHoOro ("cyn no doopmi”). leTbMaHCbKi YHiBEpCAnNU W NpaKTH-
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Ka CyfiB OONOBHIOBANM Ta 4acTO 3MiHIOBaNW OOTOrouyacHi npouecy-
anbHi HOPMU K| IHCTUTYTH.

Ha#Bn3HauHIWNWM YKPAIHCbKMM NaM’ATHUKOM TOro4acHOro npouecy
€ T.3B. YKpaiHCbKku# ab0 Ko3aubkui kopgekc 3 1743 poky, TO6TO 36ipHUK
NnpasHMUX HOPM, AKMW XOU HEe OoAepxXaB AepXaBHOI CaHKUIT, WHUPOKO
3acTOCOBYBaBCA Y nNpaBHMUOMY CBiTi MeTbMaHwwuHu. KinbkicTe Big-
WYyKaHWX CMUCKIB TOFO KOAOEKCY CBiAUMTL NP0 MOro NONYNAPHICTL.
3napxXeHUn KOMICIEID, 3MOXEHOK 3 NepenoBUX MNPaBHUKIB eTbmaH-
WHHKU 3 ycix Ti wapis, KO3aUbKOl CTAPWKWHK, MIlLAHCTBA W OYXOBHOMO
CBiTy, KOMICiA BMKOpMCTana BCi filoui Ha YkpaiHi npaBHi HOpPMU AK
MiCUEBOro, TaK peuenoBaHOrO HiMEeUbKOro npasa W nNpasa AyXOBHOTO
Ta BIKOBMX iIHCTUTYTIB NpaBa 3BUYaeBoro. "lpasa, No KOTOPHUM CYAUTCA
Manopoccinckuin Hapoa” 3006ynu BUCOKY OUIHKY NepenoBux 3HaBUIB
npeamery.

BuanauHMMm mxepenom CyaoBOro npouecyanbHOro npasa Tiei nobn
cnin sBaxaTtu npasHWuUMPM TpakTtaTt n.H. "Cyn i po3npaBa”, HaOpyKo-
BaHuK i o6rosopeHun M. Bacunernkom y "Martepianax no ictopii ykpa-
iHCbkOro npasa”, 7. |, wo Horo supana BeeykpaiHcbka Akagemia Hayk B
1929 poui. B Tx xe "Martepianax” i no3a HUMKW HAOPYKOBAHO 3HAUHY
KiNbKiCTb iHWWX BaXNWBMX OXepen QO icTOpil Nnpaea, 30Kpema nNpo-
uecyanbHoOro, obu leTbMaHWKHU. YMMano 3 HMX XOYTb HA CBOE
OOCNifXeHHA, a NOCi HeHaApPYKOBaHi — Ha ¢cBOO nybnikauito, Wo gano
6 3MOry CKNacTu NOBHY iCTOpPIKO CyQoBOro npaea Tiei nobu.

NiTepaTtypa npouecyanbHOro npasa I eTeMaHWMWHK € KYAWU CKPOM-
HIWO, HK CYO0BOr0 YCTPOM. Ta BCe X € AeKiNbKa AaBHIWKX i HOBIWKX
npaub, AKi Hakpecnunu 3aranbHi pucu uUbOro npasa. MoMiX HWMK
AeKinbKa npaub 3ranaHo B nNiTepatypi CynoycTpoto, a caMe Minnepa,
Nesunubkoro, Nasaposcbkoro 1 Bacunenka Ta Hosiworo astopa Mawyka,
a iHWi, AKI BIBHOCATLCA 00 unx 060X AINAHOK NpaBa NOOAEMO BHU3Y.

Banum Monsanescbkuin, AKTOBUA KHUrK MonTtascbikoro ropogosoro ypaaa XVil ¢T.
Bunyck |. Cnpaeu noTouHua 1664-1671 ronoss. YepHuris, 1912.

Apocnae MNagox. Bubpadi npo6nemun 3 icTopii cypnoBoro npouecy i €i1bMaHWnHK.
Mpob6nema nigcygHocTh. 36ipHUK Ha nowaHy IsaHa Mipuyka, YkpalHCbKHKA
BinsHui YHisepcuTtet, MioHxeH, 1974. ctop. 109 — 120.

——————— , Bubpani npobnemu 3 icTopii cynoeoro npouecy [eTeMaHWMUHHK.
[xepena npouecosoro npasa. 3anucku HTLW, Tom 192, Helo Kopk, 1976,
cTop. 225 — 232.

——————— , BubpaHi npobnemun 3 ictopii cynosoro npouecy [eTbMaHWMHK.
Mpo6nema NprMBaTHO-NPaBHOro xapakTepy Npouecy.

36ipka Ha nowary O. Orno6nuHa, YkpaiHcbka BinbHa Akagemis Hayk 8 CLUA, Hbro
Hopk, 1977, cTop. 365 — 376.

Jozef Rafacz, Dawny proces poiski, Ilbsis, 1925.
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Ceprin LUampan, BopoTb6a KO3aKiB KUIBCLKO! COTHIi 3 KMIBCBKMM MaHacTuUpeMm Ta
marictpatom y XVII-XVII 8. "Ykpaina”, kH. 1-1, Kuis 1930.

I. Yepkacbkni, Cnign pominiANLHOro (naHcekoro) cynoy Ha RNisoGepexHin Ykpaini
HanpukiHui XV1l i novatky XVII 8. 8 npauax Komicii icT. ykp. npaea, eun. 3,
YAH, Kuis, 1926.

MKEPENA A NITEPATYPA CYAIBHHULTBA (CYQOYCTPOIO | MPOLIECY)

Marge6ypcoke npaso B ropoaax JlesobepexHon Manopocciv. XXypHan Munuctep-
CTBA HAPOAHOrO NPOCBEWEHHKUA u. 3, Mocksa, 1892.

MpaBa, NO KOTOPUMBL CYAUTCA MANOPOCCIWCKin Hapoab. Pen. A. . KNCTAKIBCLKHA,
Kwuie, 1879 p. i horo BcTynHuiA gocniq.

M. A. Bacunenxo. "MNpasa”, AK QXepeno A0 icTOopil AepXaBHOro npasa YkpaiHu 18 cT.
"lOBinerHui 36ipHuK y uectb Muxanna Mpywescekoro, T. |, YBAH, Kuis.

Martepiann Qo icTopil 3axinQHO-pyCbKOro i ykpaiHCbkOro npasa, ToMm |, pea. M.
Bacunenko, BceykpaiHcbka Akagemina Hayk, Kuis, 1929.

T. Yyikesnu. Cyob M po3npasa Bb Npasaxb ManopoOCCiHCKuXb... "Marepiann”, tam-
we, CT. 83-147.

——————— , IHCTpykuiA cynam reTbmana favuna Anoctona 3 13.7.1730. "Ma-
Tepianun”, Tam-xe, cT. 10.

——————— , Mpoueck KpaTKWW NpUKasHWKA BMOAHWA NpW pe3vpeHuuy eTeMaH-
ckon, 1734 rona. "Martepianu”, Tam-xe cv. 76.

36ipka matepiAnis ao icTtopil JliBo6epexHoT YkpaiHnu Ta ykpaiHcbkoro npasa XVII-
XVl ee. YBAH, Kuis, 1926.

M. Bnagumipckun-bynanoe. OG30pL iCTOpiK pycCKOro npasa, 4-te suaaHHA, Kuis,
1904.

D. Doroschenko. Das deutsche Recht in der Ukraine Zeitschrift fur Geschichte
Osteuropas. bepnin, 1934.

B. A. 1IagnueHko. Hapucu cycninbHO-NONITUUHOrO yCTpoK JliBoGepexHOoi YkpaiHu
KiHua XVil — nouyatky XVili ct., Kunie, 1959.

P. NaweHko. JNutosceknn CratyT, AK NaMm’ATKa YKPaAIHCbKOro npasa. Hayxosu#
36ipHuK YkpaiHcbkoro BinsHoro YHisepcurety, T. 1, Mpara, 1923.

M. Cna6ueHko. OnuTh No ncropuu npaesa Manopoccin XVII-XVIH Bs., Opeca, 1911.

. Tkau. Mpo kopmdbikauio npaea Ha Ykpaini y XVIH — nepwin nonoeuHi XIX cT.

BicHuk KuiBcbkoro YHisepcurtety, un. 1, 1961.

M. Yy6aTtuin. Ornag icTopil YkpalHCbKoro npasa, 4-Te sBMaaHHA, YBY, MioHxeHn, 1980.

——————— , Npo npaeHe cTaHoBuuWe uepksu B Kozaubkin nepxasi. "Borocnosin”,
1. lll, kn. 1-2, NbBiB, 1921 p.

Anppinn Akosnie. YkpaiHcbkun Kopekc 1743 poky. "lNpaea, No KOTOPbIMb CYOUTCA
Manopoccinckin Hapoas”. 3anuckun HTLL, 1. 159, MioHxeH, 1949 p.
——————— , Das deutsche Recht in der Ukraine und seine Einflisse auf das

Ukrainishe Recht in XVI-XVIII Jahrhunderten. Leipzig, 1942.
——————— , Himeusbke npaeo B npausx ykpaiHcbkux npasHukiB XVIiI cT., Mpara,
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Bnnuen cTapo-4ecbKOro npasa Ha npaeo ykpalHcbke fNIUToBCbKOI no6u XV-XVI B8,
YBY, Mpara, 1920.

EHumknonenin YkpalHO3HABCTBA B TpboX ToMax. HTLW, Mionxen-Holo HMopk, 1949,
Bua. Ykpaivcbkoro HapopHoro Cowo3y. [lusu ocobnuso posmin VI
"MpaBo” B 2 TOM., cTOp. 630-640.
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IV. OKPEMI CYOIBHHULTBA

Mopyu 3aranbHOT CyA0BOT CUCTEMHU YKpaiHU-TeTbMaHWKWHKM, Ha AKY
CKnaganucA cyau KosaubKi: COTEHHi, NOMKOBi A reHepanbHi; cynu
CinbCbKi: rPOMaACLKi M AOMiIHIANLHI Ta cyaun Micbki (1648-1763), a nicnA
cynoBoi pecbopmMmu reTbMaHa PO3yMOBCBKOro, WO NpoicHyBana no 1782
POKY, NOPYY CYAiB 3eMCbKUX, FOPOACLKUX i MNiAKOMOPCLKUX, iCHYBanu
we neAki okpemi cyfiBHMUTBaA (Cyau W npouecH), NPUCBAYEHI cne-
UiANbHMM NpasHUM Npobnemam i cnopaMm OKPEeMMHX CYCNiNbHKX rpyn,
cTaHiB uM npodrecin. BoHM cnupanncA Ha 3aranbHe CyRiBHUUTBO, AKe
4YacTto NOMNOBHIOBANW W KOPUCTaAnO 3 WOro OONOMOrM, 30KpeMa fnpu
BiAKNMKax Bifl BAPOKiB i IX BUKOHAHHI (eK3eKyuil).

Ocobnusy ponto B XMUTTi xNiGopobcbKoi MeTbMaHWKWHK Bigirpanu
nBa cyaiBHWUTBA: 3BMuUa€EBe (KOMHE) i 'PYHTOBE, @ TaKOX aBTOHOMHE, 3
yaciB KHAXOI no6u, cyniBHMuTBO ayxoBHe. Kpim uux cygis cnig Bia-
MIiTUTK MEHW BaXNuUBi CyOW:. UEXOBi, APMAPKOBi, MWUTHI, MUPOBI W
TpeTencuki Ta okpemuit cyn HiXMHCBLKOrO rpeupkoro 6Gpartcrea. Im
NPUCBATUMO B LUiM nNpaui KOpPOTKi 3rafkM OnNA OONOBHEHHA UiKaBoil
MO3aiKM MPABHHUUOIO YCTPOIO M XXMTTA KO3aULKOI OepKasH.

1. 3BUYHAEBE Cy[11BHULTBO
1. Po3sumok

Konuce eanHe, a 3ronoM YCnilWHO KOHKypytoue 3i 3aKOHOM, 3BM-
yaeeBe Npaso BiAirpano Ha YkpaiHi ocob6nueo Baxnuey ponto. B cuny
3MiHNKWBOT NONITUYHOI AONI Kpakd, HOMY CYAUNAcA OONA NYYHMUKA NOMIX
NpaBONOPAAKOM AepPXaBHUX Nepioais YKpaiHM, NyuHHUKa OCTiNbKYU BaX-
NUBOro, WO OpraHiyHO BMPOCNOro 3 NPaBOCBIQOMOCTH HaApoOQy ¥ Biflb-
HOro Bif 4yXWX BNNUBIB i pernAMmeHTauin. Po3BuTKOBI TOr0 npaBsa
CNPUAB CTApPOQaBHik BiueBUI yCTPIW KHAXOT YKpaiHu, a 3rofoMm, nicna i
ynanky, petenbHo poaepxyesaHnn 6onan 0o KiHUuA XV CTONITTA, KOH-
cepBaTUBHO-NiIGepanbsHUA NPUHUKMN NMTOBCbKMX FrOCNonapis, 3afgeknA-
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pOBaHWA ACHO i MEPEKOHNUBO B cnoBax: "Mu CcTapuHM He PyXaeEMo i
HOBUHM HEe BBOAUMO”. Benuki NUTOBCLKI KHA3i KONMWU W LiKaBUNUCA
3BMUYAEBMM MPABOM YKPATHCbKUX 3eMenb, TO TiNbKW B NO3WTUBHOMY
HanpAMi, wWob NOro BTATHYTHM B CUCTEMY OEPXABHOrO NPasonopPAOKY M
NOWMNPUTH HA HACENEHHA UiNOoro kpato. | Tak uuMano 3BUYAEBUX HOPM
oaepxano OpMYy i CaHKuUit0o OepxaBHOro 3akoHy. [1ponHATe Tpa-
ouuioHaniaMmom npaso apyrol nobu yKpaiHCbKOI AepXaBHOCTW Npo-
OOBXYBano U0 NiHil0 W NOpyY 3aKOHY Aanblie CTOCYBanoCA W PO3BMU-
BafnoCA CTapoOaBHE ykKpaiHCbKe 3BWMUAEBE NPaBO, 3a3HABLIKW TiNbKK
HE3HaYHUX, BUMYLEHWUX BUMOramm 3MiHEHOro XWTTA, BiAMIH. Lle 3Bu-
uyaese NpaBo 6yno Take CunbHe, WO KOro NOBHICTHO HE 3YMINO YCYHYTH
HaBiTb BiKOBE NPaBO 3aMMaHUiB, NOWUPEHe HA YKpaiIHCbKi 3eMni nicna
CKacyBaHHA PEeWTOK aBTOHOMIi, QO3BONAKOUM CTOCyBaTHU WOro nobiu
aepxasHOro npasa. BOHO NpoiCHyBano W A0 CbOroQHIWHIX OHIB, WH-
POKO PO3rOpHYBWWCb Yy YaCKH BWU3BONLHUX 3MaraHb, 4acTO CTalouu
OCHOBOIO NPaBoONOPAAKY Ha NPOCTOPAax, He 3aMHATUX HIAKOKO BNagoH).

CkasaHe BIQHOCUTLCA 30Kpema Ao npouecyanbHoro npaea. lNpo-
uecyanbHi ©OPMK NO CBOIW NpupoAai Ginbill MiX iHWI 3a3HaBany BNNWBIB
HapoaHux Mac i To He nMwe B nO6i BiUEBOro yCTPOHO, ane i 3ronom, 6o
B ycix go6ax. MNpencraBHUKKM rpoMagAHCTBa 6pank akTUBHY yyacTb B
cynisHuuTBi. Barato 3suuyaeBux npouecyanbHux GOpM YBIRWMIO B
CUCTEMU DEepXaBHMUX Npouecie i BTpaTUNO CBiK 3BMUAEBUI XapakTep, a
6araTo 3anMWMNOCA HOPMaMK 3BUUAEBOTO CyAiBHUUTBA. 3 yBaru Ha ue
TYT NOOaHO TiNbKW HaWroNOBHIlWi PUCHU 3BUUAEBOrO NpoOLEcy, a 3 Aoro
HOPM NepenoBCiM Ti, WO He cTanW 3aKOHOM. TamTti 6ynu 3’AcoBaHi
padiwe. MNoOBHOTY pO3BUTKY 3006yB 3BMUAWMHMI NpoUeC Y rPOMaaCcbLKUX
KONHux cyodax, AKi piAnn Oo KiHuAa XVIII cTtonitTAa napanenbHO 3i
3aranbHUMHU CyAami.

2. OcHoBU

OcHoBM 3BUUAEBOrO NPOLIECY CMMPANUCA Ha 3acafax NOBHOT YCHOC-
Th i 6e3nocepenHOCTH, WMPOKOI AUCMO3UTUBHOCTH CTOPiH, OOHOCTH
npouecy AnNA UMBINbHUX | KAPHWX CNpaB Ta NOMiIPKOBaHOro hopmarntiamy,
npu YoMy GinbwicTb iIHCTUTYTIB LLOro Npouecy 6yna 38'A3aHa 3 TOYHO
BCTaHOBNEHUMHU | 060B’ASKOBMMKU OBpAOAaMHU. XOu 3BUUAEBUH NpoLUec
6yB NOBHMK, TOGTO BCTAHOBNAB POPMH BCiX CTanild BCTAHOBMEHHA ¢
OXOpOHW NOpPYLIEHOro npasa, Bif BCTYMHOro po3wyKy ocobu npa-
BOMOPYLWHWKA, BCTAHOBNEHHA WKOAMW i T.N. 0O BUKOHAHHA BUPOKY, TO
BCE X MONOBHOIO METOK HapogHoro cyay 6yno nouaTkoee CniacTeo,
Ake Mano 3a 3asfaHHA BCTAHOBWUTW i NMOCTABUTHM Nepen Cyn Npaso-
NOPYWHUKA, BiA3UCKATH BTpaueHe MalHO W 3006YTH BigWKOAYBaHHA 3a
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iHWi wkoaKn. TOMy HOPMHK, NPUCB'AYEHI LIMM BCTYNHUM NpoLIeCyanbHUM
IHCTUTYyTaMm i AiAM, € B 3BMYAEBOMY NpaBi Hanwupe pospobneHi. Lie i
[osoauno Ao danbWwyBKMX NOFNALQIB HA PONKO FPOMALCLKUX Cyadis,
nuvuwe AK cniguMx opradie, NONOMIKHWX 3aranbHWM cynam.

OpuriHanbHOKO 03HAKOK YKPaiHCBKOro 3BMUAEBOro Npaea € cnepra
Ha DaBHIN BepPBHIN Ta HOBIWIiA KONHIA opraHilauiax 3acada Kpyz2o0BOi
nopyku i 38’A3aHOI 3 HEK B3AaEMOAONOMOrd. 3 Hel BUBOOUTLCA LIIKABUM
iHCTUTYT 3BMUAEBOrO NPOLIECY, 3HAHWIM TEX HiMeLbKOMY Npasy, a came
nepeseneHHA cNincTea NOMiX co60r0. Konu anourHeub He 6yB BigoMUA,
rpomapna, 3ibpaBwWKUCb Ha KoMy, “WKOOHUKA Medcu cobOoK wykana”.
MeBHa NOB’A3aHICTL | O6GMEXEeHICTb rPOMaACbKOro CyAiBHUMUTBA Cy-
DIBHAUTBOM 3aranbHWUM, BUABNEHI NepenoBCiM Nopeboko KOHdipmauil
rpoMagcbKux BMPOKIB CyAaMu 3aranbHWUMKW, CTaHOBWTbL Yeprosy Xxa-
PaKTEPUCTUUHY O3HaKy UbOro npouecy.

3. Cniocmso

Konu nopywHUK npaBa, 3BaHUW WKOOHUKOM, He 6yB BiQOMWH, TO
3aKM AiMwno no posnpasu, Tpeba 6yno NpoBecTU cAidcmBO, METOHO
AKOro 6yno BCTAHOBNEHHA i CXONNEHHA WKOAHWKA W BiO3UCKAaHHA
BTpayeHoro mamHa — nuua. CnincTteo sinbysanoca npy nonomo3si uinoi
ropomagu U 6yno 6arate 8 o6pagosi hopmu. FonoBHUMKU 3acobamu
cninctBa 6ynu; a) roHeHHA cninom, 6) cok abo coueHHR, B) 3800 i )
cripgua Kona.

a) F'oHeHHA cni0OOM 3yCTPIYAETBLCA Bifj NOYATKIB HAWOro npasa Ao
vacis MeTbMaHWKWHU. BOHO npoBOOMNOCA TOMI, KONKW 3MOYMHEUb BTIK,
3anuiuMBWIK CMigW BRacHi, skpageHoro pobpa i T.n. NMoKpuUBAXKEHWH
3aknukas NpeOcTaBHUKIB rpomMaan — "noaen i nocnyxis” 3a KHAXOI
nobu abo "rapAuy Kony” 3a SIMTOBCLKO-PYCLKOT i pasom 3 “niogbMu
DO6GPHUMHK, OKONUUHUMU CyCiiaMKU” "TOHUTb FapAYUM CNIAOM”, WyKaoun
3nounHuA. Konu cnip 3aBege po AKOICL xaTw, xyTopa, cena abo w
o6opw i Tam "Buine”, ToAai ceno a6o BNacHUK XyTopa U o60pu NOBUHEH,
He 3a3UB8 NOWKOOOBaHOro, "Ha cnin BMUTM” i “cnip suBecTH”, TO6TO
BKasaTH, Wo cninv BeayTh Aanblie — A0 Apyroro cena um gsopy. Konu
uboro He 3po6nAaTts abo cnig 3aToNuUyTh, TOQI MaKOTL "NNATUTHU WKoAY,
a cobi BMHHOro wykatn”. O6os’'aAzaHMMM OaTh BiQWKOOYBAHHA 6ynu
TaKOX Ti, AKi He BUXOOMUNKW Ha cynoBe 3i6paHHA rpomann — Kony,; BOHU
B8BaXKanUcA BUHHMMK Ha OCHOBI YCBAUEHOrO 3BMUYaEM 3anoraay. 3a nobw
TeTbMaHWKWHM FOHEHHA CMidOM Ha3WMBaNoOCA “wnAkyBaHHAM”. BOHO
Takox Bin6ysanoca npu cnisy4yacTy rpomanu.

6) CoueHHA poNoMarano B pPo3llyKax 3MOUYMHUA, KOnu He 6yno
cninis. 3BMUYaMHO B TAaKOMy BMNagKy NOWKOAOBAHMW 3BepTaBCA A0
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cycigis, onoBilaouM CBOK “wKoay” i Npoxakouu [OoNOMory B cnigcTei
3a WKOQHWKOM. TOH, XTO MaB BiQOMOCTi 8 LbOMY i MiIr BKa3aTH 3NOUYMHLA
Ha3nWBaBCA COKOM. BiH “COUMB” HA 3NOYMHUA i BKA3aBWMK WOro opgep-
XKyBaB 3annarty, 3BaHy npocoka. Aoro 3aABy CNWCyBaHO B CMMCOK
"COKOBUI".

B) 3800 npoBOAMNM TOAi, KONW BTpaueHy piu BigHanpoeHo, ane i
nocipau He Npu3HaBaBCA A0 BUMHM i BKasyBas NonepenHMKa, Big AKOro
npaeHo Habys piu. Llen "3aBoauUA” Mir 3 uepry BkasaTtu Ha nanblworo, a
TO# Ha TpeTboro. Take BKasaHHA Ha3WBanoCA 38000M i ogepXyBano
yeprose UMcno. [lekonu BKasaHHA MIWNO A0 "KOHEeUHOoro 3soay”, neKonu
Tinbkn OO0 "TpeTboro 3sony”. ToAdi ued nocifgau peudi (Takox 3BaHWUM
”3BOOOM”) MaB MMNaTUTK BNACHMKOBI peui WKogy, a caMm Mir wykaTu
CBOEI BTpaTH, AAyun QO "KiHUA 3BOAY”.

r) Konu 3nounHUA He BUWYKAHO, a NiQO3PiHHA Napano Ha nesHe
Cerno 4n OKONMUUIO, CKNMKYBAHO Cnidyy kony, AKa mana "Mexu coboro
BUHHOrO WykKaTh”. Kony CKN1Mkas NOWKONOBaHWA a60 BMNAacHUK FPyHTY,
Ha AKOMY OOKOHAHO 3MNOYMH, UM YypAQ, KONW nowkKoaoBaHWn 6yB
HeBigomMui abo He poxoauB wkopnu. Lie TpannAnoOCA HaKnuacTiwe npwu
BO6MBCTBI MIOAWHKU uyxOl, He Micuesol a6o "GeanneMiHHOI”. Byno ue
nesHe BigXWMNEHHA Bifl NPMBATHO-NPABHOI 3acafH, NPUHHATOI B KAPHOMY
npasi h npoueci.

Ha kony noBuWHHI 6ynu 3iATUCA BCi rpomanAHK, 3060B’A3aHi OO
yuyacTu B KOMHMX 3i6paHHAX. 1o HENpUCYTHiIX nocunanu Bo3Horo a6o
Buxa. XTo 6e3 onpaB@aHuUx MNPUUMH Ha KOMy He MNPWALLIOB, NNaTue
wkony, 60 "Hesnxig NNaTtUTb wWkoay”. Konu kona 3inwnaca, BCi NOBUHHI
6ynu onpasnaTtmn cebe i BUABUTM CBOKD HEMPUUETHICTL OO 3NOUMHY. Lle
Ha3sWBanoOCA “masatu cnpasy O co6i”, "UMHUTK OTKas”, "obnuky” abo
"nonuky”. Konu Ha uiv Koni He BUABNEHO BUHYBATOro, KONy Bigknapanu
pa3 i Bapyre, ane Ha OCTaTHIM "NPUCAXHINA (3aBUTiK) koni” cniacTeo
3aKiHuyBanocA. Toai obpaHi penpe3eHTaHTH KONKW "BiQNPUCAranuca”,
3BinbHIOlOUM cebe, cBOe ceno abo Wwiny okoNWUK 8in NiNO3PIHHA i
BiANOBIQaNbLHOCTH 3a 3NOYKnH. KON € nowkonoBaHui, Toai BiH obupae
“Myxig”. Konu BOHM He BIACArHYTLCA Big NiOO3piHHA, Todi rpoMana
"nnaruTe wkody, a cobi 3nogia wykae”.

Konu B6MTO He3HaHy NnoaunHy, a o6BMHyBaua Hemae, Togi naH a6o
MiCbKWM ypAA "o6cunae” BCix MiwaH i cenAH Uinoi okonuui i nBidi Bege
"ONUTU"-KOMKW; KON HEMAE YyCrixy — Ha TPeTin NPUCAXHINA koni uen
06BUHyBauy 06Mpae 3 QOBKOSUWHIX MICT i Cin NO Tpn ocobu, AKi MatOTL
BiMNPUCArHYTUCA, TOBTO NIl MPUCATrOKO 3aABUTH, LIO BOHM CaMi He
BUHYBATi B 3NOUYMHI i NpO B6MBHKUKA He 3HAKOTL.

88



4. Posnpasa

Konu BMABNANK 3NOUMHLA, rPOMAOCbKUIA CyO CKNUKAB po3npasy.
Ha Hi% Nno30BHMK 3'ACOBYBaB CBOIO Xanoby i nokasysas il "CNywWHUMH
nokasamu”. NoTim nizsaHa cTopoHa mana 060B’A30K "BMBIA CNyWHWUA 3
cebe unHUTK”. Mo 3aABax CTOpPiH cyn nepecnyxysaB CBigkKiB, ornAnas
"nuue” (nonuuHe) Ta eBeHTyanbHO Micue 3NOYMHY i B NnOoTpeb6i ponuTyBas
06BMHYBAUEHOro Ha MyKax Ta, MPU3HABLWK OQHY 3i CTOPiH 6NKMXUYO0 OO0
nokasy, 3anpucAaras ii.

5. llokasu

Cepen Ooka3zis HanxapakTepHiwumu 6ynu: 1) nuue, 2) 3aknan, 3)
noOBOMaHHA Ta 4) poTa.

1) Jluuem (pymcbkuh corpus delicti) paHiwe BBaxanaca nokpaxa,
TO6TO NOKpapeHi peudi, a 3roaoM yCAki 6e3nocepenHi NOKa3nU BWUHMW.
3HaueHHA "NUMuUA” He nuwe B WOro [QOKAa30BIW cUNi, ane W y TOMY, WO
HaABHICTb NHUUA 36inbwye Kapy. “MpunuyHo20” 3100iA 3BUYANHO Kapanu
cMepTo. Baxnueoro pivdto 6yno 3abeaneuntn "nuue”, To6TO OO po3-
npaswu, “3asipumu” noro, wo 6yno 3s’asaHe 3 piaHumu obpanamu. Konu
"nuuem” 6yB KiHb, HOMY NpM cCBifKkax ypidyBaHO KiHUi ByX ("nuuko-
BaHHA"), AKi nepepaBaHO "3a pykW” TpeTiM ocobam; Konu NTUUi — 1M
nepepi3syBanu nanku. MepTtsi npegmeTv NiANUCYBaHO i BCINAKO NO3Ha-
yyBaHO. |HKONK "nuuem” cTasas BMPiI3aHUIA KYCHUK OAEXi 3NOYMHUA,
3NOBNEHOro Ha rapAYOMyY BUYMHKY. Jluue Tpeba 6yno nokasaTu ceigkam
abo ypaposum ocobam (BO3HWHK, BWMX), AKI CKnaganu nNpo ue 3aRBu
nepen ypAOOM Ta NiaTBepaXyBanu bakT CXONMEeHHA 3NOUYMHUA 3 NULEM
i nigTsepaXyeBanu ineHTUUHICTb NUUA. Jluue 6yno NOCTIHHO OOQHUM 3
HaWMILHiWWX O0Ka3iB BUHW.

2) 3aknad, 3BaHWK paHile "MeTaHHAM”, a 3roaom "Bnaaukoro” Ta
"BMKMOLWMHOIO”, yBaXXABCA OQOKA30M, XOU Ha RQini 6ys yMOBHOK Kapok
MOMITHO NbOCOBOro xapaktepy. CtopoHa, MabyTb, 6axaroun CKpinUTH
AOBip’A CyAy A0 CBOIX 3aAB, NPONOHyBana Opyrin BCTAHOBUTH 3aKnaf.
HenpuHHATTA Npono3uuil LoBOoAUNO 3apas Ao nporpu npouecy. Mpun-
HATTA NPONO3uUii He BNNMeano Ha xig npouecy. TinbkK 3ronoM, nicna
BUPOKY, CTOPOHA, AKa nporpana npouec, 6yna 30608’A3aHa 3annaTuTH
NPOTHBHIA CTOPOHI (He3anexHO 8iQ Npaeixy) we W 3aknagHy Cymy.
BcTaHoBNneHHA 3aknany BinbyBanocA y BuAi “cmasneHHA” (KWOAHHA,
MeTaHHA) wanku. CTOpoHa, AKa NPONOHyBana 3aknan, “cmasuna wan-
Ky”, a ppyra, npuamatrouu 3aknap, “npucmasnAna wanky”. 3aknan
3aBepwyBaBCA NiQHECEeHHAM 060X Wanok ypAQHWKaMWU cydy, 3a Wo
BOHM OofepXyBanu onnaty, Tak 3BaHe "BuMemHe”. [pyrow ¢dopmoto
yCTaHOBNEHHA 3aknany 6yno “cmasneHHA HO2u 00 Hoz2u”, abo "2oneHi
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00 2oneri”. NpeameTom 3aknany 6ynu rpowi abo iHwi pedi. Wi uikasi
iHCTUTYTH 3BUUAEBOrO Npasa 6ynu BiAOMI B iHWMUX CNOB’AHCLKUX KPaRAX,
30Kpema B CTapOMy UECbKOMY Npasi.

3) "MNosonanHA” a60 “o6BonaHHA” 6yNno nybniuHe i BpounCTE ONO-
BileHHA hakTy BGUTTA NntoauHK. BoHo Bin6yBanoca Hag TpynNnoMm BGUTO-
ro B 4aci MOro NOXOPOHY 3 METOKO 3aKPINWUTHU B NaM’ATIi HaceneHHA dakT
B6MBCTBA i 3HAKX 3MOUMHY, AK TAKOX i 0COo6y 3nounHuA. MoBoNaHHA
nepesoavB BO3HWMWA abo iHWWKA CynoBUMH ypAOQOBeub, AKMWA cknananu
npo ue 3ansy A0 YPAOOBUX KHHUT, BUNWC 3 AKX ByB 3roNOM QOKAa30M Ha
po3npasi, 30KkpemMa LUiHHUM Yy BMNagKy, KONU He 6yno iHWWX OOKasi..
Livm nosonaHHA HabNUXXYETLCA A0 AOKA3Y, AKMM Ha Oini BOHO He 6yno.

4) Poma a6o npucaza CTOpPiH i csigkie BinoMa BiO HanOaBHiWWX
yacie. CnouaTky mana NoraHCbLKWM xapaKkTep, NOTiM XPUCTUAHI3yBanacs.
3noxeHHA NpUcAru 6yno 3s8’A3aHe 3 6aratoro 06pAROBICTHO. 3BMUAAHO
CTOPOHM CaMmi DOroBOPIOBANMUCA, XTO MAaE 3NOXWUTU npucary. MNicnA
BMKOHAHHA TIiET yrogu po3npasa KiHyanacA y KOPUCTb TOro, XTO NPUCATY
BUKOHaB. TOW WO "HANCA 3a NPUCArY” | TOW, WO MaB "BECTH HA NPUCATY”
6ynn 3060B'A3aHI 3’ABUTUCA B CyQli HA BM3HAYEHHWH TEPMiH i BUKOHATH
BCAKI 06pAnoBi Ail. CTopoHa, AKa He 3'ABMNnacA, 6e3 [anblol po3npasu
nporpasana npouec. MNMpucara B ni3Hiwi Bikn BinbyBanacA B UepPKBi B
TOW cnoci6, WO NPUCAXHUK BiguMTyBaB ab0 NMOBTOPHOBAB BiOuUTaHY
"poty” npucaru. Konu 06i ctopoHu "6panucAa oo NpucAru”, cyn ne-
peBOOunB NbOCyBaHHA | acepeb ("nec”) Bu3HauysaB, KOMy Cnif, NPUCAr-
HYTH.

6. Bupok i 1020 BUKOHAHHA

MicnA 3aKpUTTA po3npasu Cyn BMaaBaB BUPOK, 3BAHUW OeKkpemom
a6o cka3zaHHAM. |HKONW B MNUTOBCbLKO-PYCbKiA Oo06i KOMHi cyau, He
3aKiHuytOuHu po3npasu, Nepenasany Cnpasy A0 BUPILWEHHA FOPOOCLKOMY
CynoBi, nig NOCTiHHAM OOrNAQOM AKOrO BOHW M ocTtasanu. CTOpoOHa,
AKa BArpana npouec, Morna BNUCaru MOro B KHUrM ropoacbKoro cyay.

Ex3ekyyia BAPOKIiB rpOMancCbKUX CyAiB Hanexana paHiwe 6e3s-
CYMHIBHO 0O HUX cCaMux. Ane 3roaomM, y NMTOBCbKO-PYCbKin N06i, KOMNHi
cyOu BTPATUNKM 3MOry NPUMYCUTU QOBXHWUKA BUKOHATU BUPOK, i NpaBo
eK3eKyuil neperluNo Ha NaHa, KoNW QOBXHWKOM 6yB HOro nignaHun, ay
BCiX iHWWX BUNAOKax — Ha FOPOACHKUA CyAa.

AnenAayii Ha BUPOKKW rPOMAACBbKMX CYAiB CNPAMOBYBAHO B paHHiX
BiKax 00 KHAXOro cyny; B NUTOBCLKIM no6i — Qo cyny ropoAckbKoro, B
OKpy3i Akoro Bin6ynacA KonHa posnpasa. [oOpoACbKUiA Cyn Mir BUPOK
novteepauTH abo ckacyBaTv W nepepaT KONHOMY CynoBi ANA HOBOro
po3rnAgy. B no6i FeTbMaHWMKWHU PonO rOpoacCbKUX CyaiB NEeperHANU

90



00 zoneHi”. NpeameTtom 3aknagy 6ynu rpowi a6o iHwi pedi. Lli wikasi
iHCTUTYTH 3BMuaEBoOro npasa 6ynu BiAOMI B iHWNX CNOB’AHCLKUX KPaRAX,
30Kpema B CTapOMYy YeCbKOMY Npasi.

3) "MNosonanHA” abo “06BonaHHA” 6yNo nybniuHe i BpouUCTE ONO-
BileHHA haKTy B6MTTA ntoguHU. BoHo Bio6yBanocA Hag TPynom BOUTO-
ro B 4aci AOro NOXOPOHY 3 METOIO 3aKPINWUTU B NaM’ATIi HACEeNeHHA dakT
B6MBCTBA i 3HAKW 3NOUYMHY, AK TAKOX i 0CO6Y 3NOUMHUA. NOBONAHHA
nepesoaueB BO3HWA abo iHWKWWA CyQOBWMH YpPAAOBELb, AKWA Cknaganw
Npo ue 3aABy A0 YPAOOBUX KHUI, BUNUC 3 AKKUX ByB 3ronoM AOKa3oM Ha
po3npasi, 30KkpeMa UiHHUM Yy BWUNaaKy, Konu He 6yno iHWWX AOKasib.
Unm noeonaHHA HabNMXXYETLCA 00 AOKa3y, AKMM Ha Aini BOHO He 6yno.

4) Poma abo npucaza CTOpIiH i cBiOKiB BiaOMa Bi HaWOaBHIWMNX
yacie. Cnouarky mana NnoraHCbKui xapakTtep, NOTiM XPUCTUAHI3yBanaca.
3noxeHHA npucAary 6yno 3e’A3aHe 3 6araTtolo 06pANOBICTIO. 3BUUAAHO
CTOPOHKU cami QOroBOPHOBANMUCA, XTO MaE 3MNO0XWUTU npucAary. licna
BUKOHAaHHA TiEl yrogun po3npasa KiHuyanacA y KOPUCTb TOro, XTO NPUCATY
BUKOHAB. TOW WO "HANCA 3a NPUCArY” | TOW, WO MaB "BECTH HA NpUcAry”
6ynu 3060B’A3aHi 3’'ABUTUCA B CyQi HA BU3HAUYEHUIN TEPMIH i BUKOHATH
BcAKi o6pAanosi pil. CtopoHa, Aka He 3’'ABuMNacA, 6e3 nanbluoi po3npasu
nporpasana npouec. lNpucara B ni3Hiwi BikM Bin6ysanacA B UepKsBi B
TOW cnocib, WO NPUCAXHUK BinuuMTyBas abo MOBTOPIOBAB BiAUUTAHY
“poTy” npucarn. Konu o06i cTopoHu "6panucAa 0o NpUCArK”, cyn ne-
peBOaMB NbOCYBaHHA | dcepeb ("nec”’) BU3HauyBaB, KOMy CNifi NPUCAr-
HYTH.

6. Bupok i 1020 BUKOHaHHA

MicnA 3akpMTTA po3npasu Cyn BMAAaBaB BUPOK, 3BAHUW OeKpemom
abo ckaszaHHAM. |HKONW B NUTOBCLKO-PYCbKiA O06i KONHi cynuW, He
3aKiHUylOuM po3npasu, Nnepepasany cnpasy A0 BUPILWEHHA rOpOOCLKOMY
Cynosi, nig NOCTiMHMM OOrNAROM AKOro BOHW K octasanu. CTOpoHa,
AKa BUrpana npouec, Morna BnucaT MOro B KHUrM ropoacbLKOro cyay.

Ex3ekyyia BAPOKiB rpoOMaacbKkux CyAiB Hanexana paHiwe 6e3s-
CYMHiBHO 0O HUX caMuX. Ane 3roaom, y NMTDBCbKO-PyCbKik NO6i, KONHi
CyQn BTPaATUNM 3MOry NPUMYCHTH OOBXHUKA BUKOHATHU BUPOK, i NpaBo
eK3eKyuil neperuno Ha NaHa, Konu AOBXHUKOM 6yB HOro ninaaHun, ay
BCiX iHWWX BUNAAKax — Ha ropoaCbKKA cyq.

Anenayii Ha BUPOKK rpoMaacCbKkux CyAiB CNPAMOBYBAHO B paHHIX
BiKax A0 KHAXOro cyay; B NMTOBCLbKiM 0obi — pno cyay ropoacbKoro, B
OKpYy3i AKkoro Bin6ynacAa konHa poanpasa. [OpoACLKUIA CYQ MIr BUPOK

noTeepaMTH abo cKkacyBaTu M nepepaTh KONHOMY CYAQOBi ANA HOBOro
po3rnAay. B nobi MeTbMaHWUHA poOno ropoacbKUX CYRiB NepernHANU
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cyOn OoTamaHiB i CyaQn COTEHHi, OO0 AKWUX WWNM BiOKNUKK Big yxBan
KOMHWX cyAiB.

TIITEPATYPA

[xepenom 3BuMuaeBoro npouecy 6yno OYeBMOQHO 3BUUAEcBE NPaBO, 3BaHe B
nisHiwy noby "naBHiM KOMHWM 3BHYAEM”, "CTapPOOABHUMHK YCTaBaMH KONHUMK” abo
NPAMO "KOMHWM nNpasom”. € nigctasa OymaTH, WO KOMHI CyQW NOCMYroByBanuca
TaKoX HopMamu 3aransHOO60B’A3YOUOro Npasa.

Nitepatypa npeameTy OoOBONi Benuka W pizHOMaHiTHa. 3 HaMBaXHiWWX Npaub
Tpe6a HassaTH Taki:

Crenan Bopucenok. 3suuaeBe npaso SINTOBCbKO-PYCLKOT gepxasu Ha noyatky XV
B. Mpaui Komicii anA BuyuyBaHHA icTOpIT 3aXiAHO-PYCLKOro i yKpaiHCbKOro
npaea, sun. 3, BYAH, Kuie, 1928.

E. M. €3epcbkuid. Bnnue 3asuuatro Ha cynosy npakTuky. Mpaui Kowicii..., sun. 2,
BYAH, Kuis, 1926.

Poctncnas JaweHko. KonHi cyamn Ha YkpaiHi, X NOXOOXeHHA, KOMNETEHWIA | yCTpin.
36ipHuk MpasHnuyol komicil Haykosoro ToeapucTea im. LUesuyenka, sun. 1-2,
MbeiB, 1926-27.

flpocnas Magox. IpyHTOBMIA Nnpouec eTbMaHwMHn. Coto3 YkpalHCbkux AQBOKATIB,
INbseis, 1938.

AHOpin AkoBsnie. YkpaiHCcbKe 3BMUaEBe npouecyanbHe Npaso. YKPaiHCbLKUA BinbHui
YHisepcutert, MNpara, 1931, Npo konHi cyay Ha Ykpaini. YBY, MNpara, 1930.

IpuHapx Yepkacbkuin. Fpomaacbkui (KONHWA) cydn Ha YkpaiHi-Pyci XVI-XVIII es.
Mpaui Kowmicii... Bun. 4 i 5, BYAH, Kuie, 1928.

3BinoMneHHA Npo sigpAaaxeHHA no Xapkosa. MNpaui Komicii... sun. 6 Kuis, 1928.

3sigoMNeHHA NPo koMmaHAWpyBaHHA Ao YepHirosa. Mpaui Kowmicii..., sun. 3, Kuis,
1927. NMosonaHHA Hap Tpynom 3abutoro. Mpaui Kowmicil..., eun. 1, Kuis, 1925.

2. 'PYHTOBE (MEXXOBE) CYOIBHHALUTBO
1. 3azanbHi 3ayBazu

MpouecyanbHe NpaBO paHHiIX yaciB 6yno HespiyHukoBaHe: 6ynu
OOHi cyau W OOMH Npouec y BCix cnpasax. 3roooOM 3 PO3BUTKOM
cycninecTBa i MOro noTpe6 HapoOpXyBanMCA OKpPemi npouecyanbHi
HOpPMM ONA CNpaB UMBINbHUX, | KAPHUX, 2 B MeXax uboro gsonoainy,
30Kpema OnA cnpae LUMBiNbHUX, 0cobnusi hopmMu npouecy Ana ocobnu-
BUX cnpas. Tak HAPOOMBCA NpOLEC FPYHTOBKWH, a 3 HUM i HOBI, cneuiAni-

30BaHi Cy0Bi OpraHy AnA FPYHTOBUX CNpas.
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MNpuunMH gnAa ubOro, 3oKkpema B xNIGOPO6GCLKIN YkpaiHi, 6yno uun-
mano. FpyHTOBIi cnpaBu BuMMmaranu BWi3ay cydy Ha npegMeTr cnopy,
cebTo rpyHT, Ta OOCBIAUEHWX CyOniB ANA pO3rnNAQy CKNagHWUX rpyH-
TOBMX cnpaB. [10 TOro UMCcNo rpyHTOBUX cnopie 6yno Take Benuke, WO
BMMarano AnA ix po3rnAQy W nonagHaHHA OKpeMHuX OcCi6 i okpeMux
npouecyanbHUx HOpM. OgHiero 3 HUx Gyna BMMOra WwBMAOKOro Npo-
BEOEHHA PYHTOBUX NPOLECIB, 30KpeMa B rapAYnh yac NonboBux pobir,
wob6 He sigTAraty xnibopobis Bio npaui, BaXNMBOI ANA BCbOro Ha-
CEneHHA.

Mpo Te, Ake 6yno 3pO3yMiHHA ANA FPYHTOBUX npoueciB i ixX 3a-
AOBINLHOIO W MOXNWUBO CKOPOro nonagHaHHA, CBIAYXWTb 3HaMeHHa
noCTaHOBa CNaBeTHOro Kopekcy npasa [eTbmadiumHW, "Mpasa, no
KOTPOMY CYAWTCA ManoOpOCCiACKin HapoQ” 3 NONOBUHU 17-T0 CTOPIYYA,
B rna.i 29-ii:

”"BO BpEMA KOCOBWYHOE WNKU XKATBEHHOE naxapen HWKaKoN Ccyfab
Nnpu3vBaTb HE MMBETb, KPOMI BaXHUXb U KPUMiIHANbHUXbL AiNb, KOTOpUE
He TepnNATb BPEMEeHW, [a WU Bb NPOTUME BpemeHa fAasaTb UMb CyAab
CKOPO, KaKb BO3MOXHO, uTO6b upesb NpoOonXeHie cyna He nocni-
00Bano UMb Bb NONEBHXb U AOMOBUXb paboTaxb ynyleHie, Bb AONX-
HOCTAXb X€& UMb Hagnexawmxb He 6uno 66 OCTaHOBKK”,

OueBMAOHO NpU TakKik BUCOKIN oUiHUi xNiBopobCcbknx cnpas U noTpeb
6yna He nuwe 3poO3yMinoko, ane W HEBIAXMNBbHOK NOCTAHOBA, WO
IPYHTOBI cnpasu "TpebytoTb pa3zbopa He 06WMMK cydamu, a CyaoOMb
cneuiAnbHUMb”, @ 3 HUM i OKPEMHX MPOLIECOBUX HOPM, a TO W cne-
WiANLHOro Npouecy.

2. Cydu

Mpo 3po3ymiHHA anAa uiei noTpebu 3HAxXO0AMMO CNiAU B PaHHIO
KHAoXCY 006y, ronoBHWMW npaBHMW 36ipHUK AKol, “Pycbka [Mpaspna”,
NOMIWY€E HU3KY NOCTAHOB ANA OXOPOHK 3EMENbHOI NOCINOCTHU 1 30KpemMa
MeX, NopyLlweHHA AKX Byno 3arpoxeHe kapamu. Lli noctaHoBu cTeepA-
XYHOTb OKpemy n6annuey OMNiKy AEpPXaBW IPYHTOBMMM CNpaBamu, WO
Aae niacrasy Aymartu, WO BXE B TOW paHHiA yac Mmornuv Bupoburuca
OKpeMi HOpMHK ONA NONaroAXyBaHHA IPYHTOBUX CMOPiB, 30Kpema me-
XKOBHX.

Y HacTynHy AumMOBCbKO-pyCbKy 008y I'pyHTOBI cnpaBu W cCnopw
nonarod)XyBaB CNOuYaTKy BENUKOKHAXMWA Cyn aceCOpCbKUW, a NOTiM
CyOu NiAKOMOPCHKi, AKi 3aHWManNMCA BUKNIOYHO PO3rNAOQOM MEXOBUX
cnopis. CnpasyM Benu NiQKOMOPil i KOMOPHWKKW, AKWUX 3Banu TakKOX
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MeXOoBUMUW CyOOAMU 1 nigcyaxkamu. Lle 6ynu cyan nocTinHi, Nno ogHOMY
B KOXXHOMY MOBITI.

B noby MN'embmMaHWuHU YTBOPUAACA HOBa CUCTEMA KO3aLbKKUX CyniB
i FpyHTOBI cnpasy Benu Ui CyaM, a NEpeflOBCIM reHepanbHKi cya npu
noMoui KOMiIcapiB — MeXOBUX CyQAiB, AKMX BU3HAUYBaAHO 3-MOMIX
reHepanbHOi, NONKOBOT W pigwe COTEHHOI CTaplMHKW. licna Benukoi
cynoBoi pecdopmu, wo il npoeis y pokax 1760-63 retbmaH Po3ymos-
CbKWHA, NpUBEPHEHO Q0AaBHIO CUCTEMYy CyRis, cnepty Ha JIUTOBCbKWH
CTaTyT, TOMY ¥ HasuBaHy "CTaTyYTOBOK", i FPYHTOBI CNpaBu CTanu BeCTH
HOBI NiQKOMOPCbLKiI cyau. BOHM npoicHyBanu B uinocTti oo 1783, a
4acTUHHO [0 1842 poky.

Pedbopma un, nposeneHa nig KiHeub MeTbMaHWWHK, 3HOBY Nepepana
BUPilLYBaHHA FPYHTOBMX CNpaeB y OOCBIiOYEHi PYKWM NOCTIMHUX nigko-
MOPpiiB, AKi 0O Toro 6ynu o6umpaHi posiuHo. Lle 6yna wacnuea 3MmiHa, 60
A0 TOro yacy cnpasu po3bupanu imeHoBadi ad hoc, yacTo HegocsigueHi,
MEXOBUKH.

Cyau, AaKi Benu cnpaBu I'PYHTOBI M caMm npouec B pisHi no6u, manu
pi3Hi Ha3BKW: HanuacTiwe Hasusanu ix cynaMu MexiBHUUMMK a6o Me-
XKOBWMHWHMHK, NONLOBUMU, NIAKOMOPCBKUMHU N KOMICApCbKUMHU. B nu-
TOBCbKO-PYCbKin 006i BOHU 6yrnk Npu3HaueHi, 3a NONbCbKUMU B3ipuaMu
1 3a JIMTOBCLKMUM CTATYTOM, BUPilLYBaTKU NULLIE MEXOBi CNpaBH, ane Bxe
y noby ko3aubKy O6CAr ix QiANBHOCTU NOWWPEHO Ha BCi FPYHTOBI
cnopu. 3ragyroTe npo ue "Mpaea”, AKi 0O KOMNeTeHUil MeXoBuKiB
3apaxoByiOTb CNOpPH "0 3eMNAXb, TPYHTaxb U NPOTUMXb YrOQiAXb O
MEXY CNOPHWUXb M O OPYrMxb 3eMCKUXb ginaxb” (rnaea 17, aptukyn 1,
NnyHKT 1, cTop. 492). Ha pgpyromy MicuUi LER KOQEKC YTOUYHKE Uk
KOMneTeHuito cnosamu: "Bo BCAKUXb CNopaxb 3a 3eMNi0 U 32 Mexu”
(apt. 1, n. 2, cTtop. 495). A konu B 1763 poui 3aseneHO B CUCTEMI
KO3aUubKKX CyQis OKpeMi NiAMOPCbLKI cyau, 3BaHi No Tpaguuil me-
XOBHUUMMM (MEXOBLUMLLMMU), YHIBEpPCAn, AKWUM IX NPOronoweHo, nonaes,
WO i1X 3aBAAHHAM € po36upaTt Cnopu “3a 3eMnNu 1 pybexun”.

OTOX HEMAE CYMHIBY, WO, HE 3BAXalOUU Ha BY3bKYy, MOXHA CKa3aTw,
3aBy3bKy Ha3By LMUX CYQiB, AK MEXOBMX, HA AiNi B8 KO3aUbKy BO6Y BOHU
6ynu cypgamu FpyHTOBMMU i WO BXe B TiM no6i npouec 6yB He nuuwe
NPOLIECOM MEXOBHUM, ane WUpLWHUM — 3eMeNbHUM abo 'pyHTOBUM. TOMY
UAR Ha3Ba BUOAETLCA HANBiNbW ONpaBaaHolo.

3. Cy00i, ix obos’asku Ui npaBa.

Mpo rpydToOBi (MexoBi) cynou 1 cynaie 6yny KOpPOTKi 3ragku npu
ornAagi cypis ycix Tpbox Ai6. [10 ckasaHoro cnig nopaTty OeAki TouHiWwi
indbopmadii, 30kpema 3 HanuikaBiWwoi H HaARGNWXUYOT ONA HAC KO3aUbKOT
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no6u, Aka Ao Toro 6yna Hanbinbw OpPUriHaNBHOK, HAPOMKEHOK B OrHi
pesonouil.

MexoBnMn cypnaamu ("mexoswunkamun”), AKX Ao pecdopmu Po-
3YMOBCbLKOro Npu3Hauyas retbMaH 4vM 3 HOro BiQOMa reHepanbHWi cyn,
a nicna pedopMu 06upaHO “BONLHUMU ronocamun”, To6TO uepes "yc-
MOTPEHIE” (AKe BCE X TaKU MyCino oaepxaTtu "onpepineHie” 3sU4anHo
reTbMaHa), MOrnu CTaTu MYXUnHKU He monoauwi 25 i He cTapwi 70 pokiB,
3 NOBHOTOIO FPOMAACLKMX NPaB i UECHOT, OTXe BipyHoUi, BO6POCOBICHI
npasocNaBHi XPUCTUAHMW, HE BUKNATI, He HOBOXPELLEHI, 3aBXan Teepesi,
HapoAXKeHi 3aKOHHUM NOAPYIOKAM, Yy MOBHOTI OYXOBHWUX i (DiBUUHKUX
cun. BoHu mycinu 6yTH rpamMOTHAMKM W O3HAMOMNEHWMMK 3 NPaBOM
("MCKyCHi Bb npasaxb”), "NOMICTHI” W "nocTtoAHHI”, TOBTO ocini n
BNaCHWKW HepyxoMoro ManHa. Kpim Ttoro 6yna sumora noniTUYHOI
"6naroHaaboXHOCTU” ("Ao6pin U Bb BIPHOCTHM He NOQO3PUTENbHIU”) Ta
NPYHaANEXHOCTH A0 KO3aubKoro craHy, 60 "nocnonutoro 3saHia niogen”
Ha ypAaKn He o3BONeHO BUOBMpaTH.

Micna "ycMOTpeHiA i onpeaineHia”, 3BaHOro TakoXx “usbpaHieMb U
NPOU3BOXAEHIEMb Bb YMHb”, MEXOBWUK CKnapaB NPUCAry 3a BCTa-
HOBNEHO hOPMOID, B AKIN M.iH. NpUcAras, WO BipPHO CNOBHATHUME CBOI
cynencbki 060B’A3KKU, a 30Kpema "Bb CrnylaHin 0oTb OBONUXb CTOPOHbL
CNOpPOBb M CKA30Kb WUXb M CBLOAWTENbLCTBAaXb NKOACKUX, Bb AiNaHiu
HOBUX, U Bb NOHOBNEHIK CTAPUXb MEXEH W KONUOBb, U Bb 3aNHUCHBAHIN
BCErO TOro, TaKOXb M Bb NPOTUMXb NOBIpPaeMUXb MHDBL AiNaxb HWYEroQ
6onwe He CMOTPBLTbL, TOKMO CBATOW CApPaBeanWBOCTWU, He ONacanCb
FHbBa W NOrPOXOKb HUUIXb, HUKAKUXb K€ B3ATKOBbL HE B3WMasA, AapoBb
HEe NPWUHWMAA, HM Ha NOCYNU K OBGITHMUM He B3MpaR, HO €AUHOro
Focnoga bora npeab ounMMa MMIA, TOK Xb CNPaBeANUBOCTL U Npasay
Ero cBATYIO COXpaHATL AOMKeHb 6yay”.

MpucaAry cknapaHo B8 UepkBi Ha €BaHrenito y NpUCyTHOCTI CBA-
weHukKa nepen BUI3AOM Ha rpyHT. Konun x mMexosuk 6ys obpaHui Ha
NOCTINHOro 'PYHTOBOro Cyaalo, CKNadas we apyry YpAAHWUY NPUCATY
Ha BipHe BMKOHYBAaHHA CBOiX OGOB'A3KiB, AKi 3rpybwa BMUUCNEHO B
TekcTi npucAry. [liaB Tyt mMabyTb BNNWB NOMbLCLKOro Npasa, AKe BW-
marano noaBiNHOT NPUCATK YPAROBLIB.

0o pedopMK KO3aubLKOro CyQiBHWUUTBA 3BMYAWHO iMEHOBAHO A0
KOXHOI CNpaBM OQHOrNO0 MEXOoBHKA, BUIMKOBO 6inblwe, ypAA AKWX
KiHYUaBCA nNicnA 3aBepweHHA gaHol iM go posrnAagy cnpaewu. flicna
pecdbopMH, KONKU 3aBeQEHO CTani NiAKOMOPCLKI MEXOBHUUI Cyau, BCTa-
HOBNEHO YNCNO MEXOBHUKIB NPU COTEHHUX i MAricTpaTCbKMX cyaax no
OQHOMY, NPYM NONKOBWMX NO OBa, a NPU reHepanbHOMY Cy@i OAQHOro
rONOBHOrO | YOTUPbOX HOMY NiAYNUHEHUX — Pa3oM M'ATb.
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YpAag mexosukie no pecdpopMi 6yB OOXUBOTHUKW, ane NpyA He3narT-
HOCTX [O npadi i3-3a cTapocTH, cnabocTu uM KaniuTea ix 3BiNbHIOBANKU
3 ypAaay 3 NiaBUWEHHAM unHy. MNpHUnHOO 3BiINbHEHHA Mornu 6yTu
3aKMaM HeBIANOBIQHOIrO NOCTYNOBAaHHA, @ TO W NONOBHEHHA KapUrigHOro
BUMHKY.

O60B’A3KaMHU MEXO0BKHKiB 6YNo nepenoBCciM CyaUTH “3a COBICTL i NO
npasamM”’, AKOMOra WBKWAKO, 3rinHO 3 060B'A3YIOYUMM NPAaBOM, 8 KOJK He
MOXHa 6yno 3HanTH BiANOBIAHY HOPMY, TO WNAXOM aHanoril 3 iHWWMK
XPUCTUAHCBKMMKU NpaBHUMK cucTemamu. Cypai manu npautoBaTtu 6e3-
nepepusHO "no 36iry cHiry B 3emni-no sunan cHiry”. flo ix o6os’azkis
Hanexano BCTAHOBMATK CMNiPHiI MeXi, CTaBUTH FPaHUUHUKKU W Kinui Ta
KPiM NpoLecoBux UMHHOCTEW AonomaratW B cnpaBax HecnipHWX, AK
BiAHOBMEHHA MEX TOoWo.

[0 npaB MexoBUX CylQiB Hanexana ocobnuea OXOpoOHa NpaBa, Aka
npucnyrosyBsana B3arani cynnAam. 3a 3Hesary cyny 6yna kapa wo-
HaWMeHLWe WICTb TUXKHIB apelwTy, 3a NOpPaHeHHA BiATWHANW PyKy, 3a
86MBCTBO — YETBEPTYBaNU.

Cynni-MexXoBHUKK MOrny Oictary 8ig CBOro cyny iHCTPYKUIl, Wwo i AK
cnip y vaci B1isfly Ha 'PYHT BUMHUTH. 3BMUAHHO BOHW KOPUCTYBANnMUCA
NpPaBoOM BMPILUMTK CNpaBy OCTATOYHO, @ HAaBiTb BUKOHATH CBiH BUPOK
xi6a Wo paMa iIHCTPYKLUIA Ha ue M He N038ONANa, a 30Kkpema, konu 6ynu
BUCNAHI TiNbKK ONA CMiACTBa, a He ANA BUPilLEHHA cNpasu.

MNicna pedopmn PO3yMOBCLKOro He 3HaxXoAMMO Takux obMmexeHb
cynnis-ninkomopiie. Lle 6ys Hacninok nosroi 60poTb6M NPOTH B'A3aHHA
PYK MEXOBWKIB, AKi, HAa IPpyHTI 6ynu 3naTHi sBupaT 6inbw cnpaseqnueri
BHPOK, HiX cynAi, wo He 6ynu Ha NnpeaMeTi cnopy. Ane # BOHW HepiaKo
3BepTanUCA 0 BUWMWX CyQiB, a TO AW A0 reTbMaHa no "npeMmyapy
PEAMEHTAPCKYIO pe30ontouilo 0 Myaporo pecnekTy”.

3 ocobnueocTtern MexoBux npouecie Tpeba HasBaTHU iHCTUTYLIIO
MiXxaepaBHUX MEXOBUX CyARiB, AKI pO3MeX0oByBanu TepuTopito Ykpa-
THM i CyciaHix aepxXas Ta YCTiMHIOBanNu B el cnoci6 nepxasHi KOPAOHH.

4. CmopoHu i 3acmynHuUKu

Moni6bHo AK y 3aranbHOMY Npoueci, NO30BHWKA Ha3nMBaNn YenobuT-
UMKOM, icTuem (iCK — ue npasix), xkanobnusea CTOPOHA, 3 NOMNBbCLKOI
—nos80A i 3 NaTUHCbKOI — aKTop. M030BHUKOM GyB TO#, "KOTOPHIA Ha
KOro B KakoMb Hebyaob UCKb CBOEMb uyenobutbe unu xanoby npwu-
HOCHTL”. i3BAHOro HasuBanu ONBITYUMKOM, Ni3BAHWM, OTRIPHOIO, OO~
BoAHoO0 abo 06xanoBaHOO CTOPOHOKD, Ha AKY "B CyAi 4yenoburee Unu
Xanoby 0Tk YeNO6UTUNKA NPUHOCUTLCA".

CropoHoto y npoueci Mir 6yTH KOXHUR, XTO MaB cydoBy 30i6Hicmsb.
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Ti He manu HeBiNbHWKKW, NO36aBNEHI YECTU M BUKNATI. Ane He BCi, AKi
manu cynosy 3ai6HiCcTb, T06T0 30i6HICTL 6YTU CTOPOHOK B NpPOUEC,
manu npouyecyanbHy 30i6Hicms, TOGTO nNpaBo BUCTYNaTH B cydi Y
8nacHim imeHi. Tiel 3ni6HOCTI He ManKu HeNOBHORITHI, XiHKM, nignaHxi,
npue’A3aHi 0O 3emni, yMOBO Hefyxi, AeAKi (Pi3MUHO NowKoOXKeHi i
MapHOTPaTHUKKU. NOBHONITHIMK BBAXAaNUCA MYXUMUHH, AKi 3aKiHUMnu 18
POKiB XMWTTA, @ XiHKKM — 14 pokiB. IHKONK ponyckany Ao cyay 13-niTHix
XiHOK, a HaBiTb MONOALWNX, AKWO XiHKA BWMLUNA 3aMmiX. Ane # Topni
XKiHKa Mmycina matu onikyHa, AKMM OyB 6aTbKO, ONA 3apyuyeHnX —
HapeueHWH, ONA 3aMiXHWX — MyxX. flMwe BooBa Mmana cymosy W
npouecyanbHy 30i6HICTb | MOrNa cama BUCTynaTH B cyQli y CBOEMY iMeHi
i B iMeHi cBOiX aiTen.

3acTynHukiB y npoueci HasuBanu anBoKaTtaMuW, NNEHiNOTEeHTamu,
natpoHamu, NpoKkypatopamy W nosipeHnmn. Bnepuse Hassy "apgBokat”
3ycTtpivaemo y "Mpasax”. B JIMTOBCbKOMY CTaTyTi BXXMBAHO O3HAUEHHA
npokypartop, abo 3 nonbcbkol — ymouoBaHWW. Lle 6yno Tomy, wo
afBOKaTOM Ha3ueanw BiNTa Cin i MiCT, 3acCHOBaHWX HA Marnebyp3bKomy
npasi.

3acTynHukom 6yna ocoba, AKa "Bb UYXKOMb QiNi Cb NOPYYEHiA viero
BMICTO ero, Bb cyAi 06CTOOETL, OTBICTBYETb M pocnpaBnAETcA”. Bin
ansokata BUMAaraBCA BMCOKWM MOpanbHWiK i npodeCinHui ctaHaapT.
“Mpaga” 3'ACOBYIOTL NOro TaK: "ACTBYETLCA, UTO NOBIPEHHHUMb BUTL He
4yTO Apyroe ecTb, TOKMO NOCOGCTBOBaTb GNMMKHEMY Bb €ro HYXAi W
CNYXWTb CNpaBennmMBoCcTH”.

MNoBHOBNACHUKK 6ynu NpodeciiHi, 3aNPUCAXEHIi 1 BUNAOKOBi He-
3aNPUCAXEHI, BU3HAUEHI CTOPOHAMM | NpU3HaUeHi cynoMm, a wono obcary
iX yNnoBHOBaXeHHA — reHepanbHi a6o cneuiAnbHi. Bown 6ynn 3060-
B’A3aHi Nped’ABUTH CyQOBi NUCbMOBE YNOBHOBAXEHHA, 3BaHe "Bipuoe
yeno6uTbe”, a60 KOPOTKO ”Bipua”; iIHKONK AoNycKanyu NOBHOBNACHUKIB
Ha OCHOBi YCHOIO yNOBHOBaXEHHA.

ApBokaTu Mycinu 6yTn NOObMU He3anNAMOBAHOI MHWHYBLLUWUHH,
XPUCTUAHAMM (HE-XPUCTUAH AONYyCKanW OO0 3aCTyNCTBa HEXPUCTIAH) i
6yTH, AK NpaBuNoO, BNaCHWKaMKU 3eMeNbHOI NOCINOCTH, ane, oaepXaslun
NMUCbLMOBE YNOBHOBAXEHHA, YNOBHOBAXEHUM Mir 6yTH i “6e3rpyHTOBHUM”.
Y nonbCLKOMY Npasi anBokaT MyciB 6yTn "6eHe HaTyc i noccecioHaTyc”.
LlieT nepwoi BUMOrM He 3HaANO TOAIWHE ykpaiHCbke npaso. AgsBokar
Mycis 6yTH MyXuuHOw. [exTo TBepaus, WO MOrnu 6yTH W XKiHkW
(Yyb6aTtuni), ane ue He 3HAXOAWTb NOTBEPOXEHHA Y AOKYMEHTax, TUM
6invlue, WO XiHKK NepeBaXHO He Manu HaBiTb NpouecyanbHol 3ai6HOC-
1. Nomunka, mabyTb, 3aMWna Ha MiAcTaBi HEBIANOBIAHOrO UMTAHHA
noctaHoeu "Mpae” rnasu 8, apT. 8, n. 2, Ae HanucaHo, WO NOBiPpeHNUMH
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HE MOXYTb OYyTHM TakOX ">XEHW HeBOMHWUM U MPOKMNATUU NPABUNHO OT
apxuepen”. Tpeba gymaTtu, WO NOMMNKa 3adwna i3-3a TOro, Wo Mix
"WEHU” i "HEBONHUN" BpaKye NPOTHUHKKU (KOMK) Ta wo "MpaBa” BUKNIO-
uyaroThb Bi aABOKATYPM XKiHOK, HEBINbLHUKIB (AKi B TOW yac 6ynu we Ha
YKpaiHi) i BAKNATUX LepKBOIO.

5. lNo3sos

F'pyHTOBUIA Npouec PO3NOUMHABCA, AK i iHIWI poau npouecy, Big
BHECEHHA No3BY, 3riAHO 3 3acafaMu OUCNO3UTUBHOCTU W CKAproBOCTH,
AKY BU3HaBano npaso eTbMaHWKUHU. 10 N03BY BXOAMNHK: a) “acanoba”,
3BaHa TakoX "4yenobuTHa”, "uenobuTTA” | "AOoHOWeHIe” Ta 6) okpeme
NUCbMO, “N030BHUL yKa3”, AKWA BUCUNAB Cyn, oAepxasiu "xanoby”,
A0 Ni3BaHOT CTOPOHM 3 Bi3BAHHAM CTaHyTH nepen CynaoM.

BkazaHum 6yno yniMHEHHA Ni3BaHOro nepen BHECEHHAM CKaprw,
ane BOHO He 6yno 0608’A3KOBUM. 3aTe y npouecax 3a NOPYLUEHHA
CNOKiNHOro nocinaHHA Tpeba 6yno Wwe nepen BHECEHHAM NO3BY CKNacTH
npomecm, onNpoTecToBytouK (hakT nopyweHHs abo nos3baBneHHA Cno-
KinHOrOo nocipnaHHA. [030BHUK MaB "onpoTecToBsaTb, i 3anMUcaTtb, i
CTOPOHHWUMH MIOAbMK OCBHAITENLCTBOBATL 3HAKKM HACUNiA, eCnu Kakie
6yayT, nokasaTb” i Ued NpOTecT CKNnacTW B CyAi MIiCUA OOKOHAHHA
cakTy nopyweHHAa. LLloOMHO nicnA uboro MoxHa 6yno BHECTH NO308 A0
BiANOBIQHOroO cyny, ane He nisHiwe, AK NPOTAroM 10-0X TUXHIB nicnA
nopyLweHHA NOCiAaHHA, Ta AONYYUTHU OO HLOTO LEW NPOTeCT.

Mo30B BHOCHMNOCA A0 PYK CyAOBOro NUCapn, AKWWA BNUCyBaB Yy
CynoBY KHWIY AaTy HOro BHECEHHA i NOpAAKOBe UMCNo. ¥ no3si Tpeba
6yno nogaTtH iHcdopmauii npo o6i cTopoHHu, xanoby, "no nyHkram”
00Ka3n W gomaraHHA no3ey. NMcaHMM NO30B NUWeE YaCTUHHO BUNEp 3i
CynoBO1 NPaKTUKK paHille NaHiBHUA NO30B YCHUWA.

licnA BHeCeHHA NO3By cyAQi Ha HEABHIM 3acifiaHHi nepesiproBanu
cnpaBy W, Bu3Haswu cebe BNACTUBMMM Ti PO3IMAHYTH, BU3HAuyyBanu
peueHeub po3nNpasu i B3MBanu CTOPOHMU N0 ABKU. Lle cynencobke "onpe-
AiNeHHA” nucap BMNUCyBaB Ha No3Bi, a cynai nignucysanu (“3akpeny
natoTh”) | BaaBany no3osHUU yka3s, WO BiANOBIAAB PUMCbKOMY UiTauio
(citatio). Byno ue cynoBe NUCbMO, AKUM CyA NOBIAOMNAB Ni3BAHOrO
npo cnpasy # B3nBae Woro NpubyTn Ha po3npasy, NOQAKYN OOMAraHHA
no3sy ¥ peueHeub posnpasu. Llen ykas nopyuyBaHO NO30BHUKOBI, AKUMN
6y 3060B’A3aHUA WOro BpyuMTU nisBaHOMY. B rpyHTOBMX npouecax
NO30BHI YKa3n BUOaBanu Takox Mexosuku. Konu cyn nepenasas cnpaey
A0 nonanHaHHA MEeXOBWKaMm, BOHW BWOABaNW BifA CBOro iMeHi HOBI
yKasn, NOBIAOMNAIOUM B HUX NPO pedeHeub pO3nNpaBu, AKa Mana
Bin6yTHCA Ha Micui cnopy, M 3aknukatoun 06i CTOpOHM NpubyTn Ha
po3npasy 3 yCiMHK CBiOKaMM1 Ta iHLWWWUMHK OOKa3aMH.
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6. Po3npasa

Poanpasa nounMHanacA BUKIUKAKHAM CNpaBy B uep3i il BHECEHHA.
['pyHTOBI cNpasm nig yac NoNbLoBMX PO6IT PO3rNAQYBaHO NO3a Yeproto.
Mpouec 6yB 3maranbHMKW. 10 BUBOAAX OQHOI CTOPOHWM, Opyra mana
npaeo ix 3anepeunTu abo BUACHMTM Ta NOAJATU CBOI BWBOAM, WO
HasusanocA "KoHTpoBeepciAMUK”. MMicNA 3'ACYBaHHA Ckapru nwna obopo-
Ha ni3BaHOro, BiANOBIOb NO30BHWKA W "OnNpaBOaHHA” Ni3BaHOro. 3aku
Ni3BaHWH NPUCTYNUB OO0 MEPUTOPHUUHOT OGOPOHY, WO Ha3MBaNOCA "36u-
BaHHAM NO3BY”, NOBMHEH 6yB nonatw BCi bopMmanbHi 3akuaun npoTn
nossy, 3BaHi "i3aBUHEHIAMK”, Hanpuknag, 6pak nerirumauii y no3osBH1Ka
00 BHECEHHA MNO3BY, HEBACTUBICTb Cydy, HEOQONyCTUMICTb CynoBOI
poporu Towo. LL{oMHO nicnA po3rNAHEHHA W BUPIWEHHA UWX 3aKkuais
cnipyeana BnactuBa oGOpoHa ni3BaHOI CTOPOHM, 3BaHa “oaBiTom”. Ha
Len "oTBITHMI QONPOCKH” Ni3BAHOroO BiAMOBIAAB NO30BHWUK Y T. 3B. "ynuka
ictuesa” abo "obnuueHie”, Ha AKe Ni3BaHMA MaB 3MOry OaTtv CBOE
"onpasnaHie”. YUacTo WONWHO y UbOMY NYHKTI po3npaev cyn nepenasas
cnpaBy MeXOBWKaM, AKi Marnu po3rnAHyTY 1l Ha micui cnopy. Cyn nasas
M CBO "iHCTPYKUiKO”, AK cnig nosectu crnpasy. Mexosuku nicnA
UbOro BUOABANM CBOI MO30BHI yKa3u, BU3HAUYtOUM 4ac po3npaBH Ha
rpyHTi. 3aKkiHuMBWHKM po3npasy, BOHW BMOAaBanM CBOE pilleHHA. B no-
Tpebi BOHU MOTfK BiOKNAcTH po3npaBy W 3BEPHYTHUCA A0 CYAy, AKHIA M
nepenas cnpasy, NO T.38. pe30NHOUIt0, TO6TO BUACHEHHA UM MOYUYEHHA.

Mpouec MeTbMmaHWKWHKU 3HAB iIHCTUTYT iHmepBeHrUii. [1o cnopy morna
ponyuutucAa TpetAa ocoba, AKa BHOcUNa OO CyaAy, AKWA pO3rnAQas
cnpasy, CBOK YeNnOGUTHIO, NOQAloOUM, WO NpeaMeT Cnopy uv Npasix
HanexwuTb He CcTopoHam, ane . Cyn po3rnAnae uUe TBEepPAXEHHA,
nepeBodMnB O0KAa3W M MPUCYRXyBaB MpaBiX TOMY, XTO Mas CHNbHiLi
noKasm.

7. Hokasu

Cyn ponyckas Ookasn 060X CTOpPiH 338 BUMHATKOM NPUCATH, Ha
3N0XEHHA AKOT AO3BONAB TiNTbKW OQHIN CTOPOHI, a caMe TiK, AKOT AOKa3un
yBaXaB CHMbHilWKMMHK. [lyxe BaXNUBOI O6CTAaBUHOK Y FPYHTOBUX NPO-
uecax 6yB cakT nocidaHHA npedmemy cnopy. Npy piBHUX OokKasax
6nMXYor0 00 nNpUcAr Gyna CTOPOHA, AKA nocigana CnipHUn FPYHT 4K
piu. Byna ue 3acapga, AKY, MiX iHWKWM, BU3HAaBano NONbCbKe Npaso i AKa
cTeepaXyBana, wo "domniemanie prawa jest za posiadaczem”. Ua
3acapa 6yna cunbHiwa, AK 3aranbHa 3acana, Wwo 6nuXuMm o AoKasy €
nisBaHui. T 3Hano we pumcbke npaso: beatus possidens — wacnueni
nocinau.

Bynu 8inoMi dokasu, AKi Manu NOBHY CHUNy, 1 Hanisdoka3su, AKI aNA
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NOBHOTH CBOET cMNK NOTpebysanu iHWKWX, HaNpUKNan, OOUH CBIQOK MaB
3HaYyeHHA TiNbKKW NO6iY NPUCArM CTOPOHK. Bynu BiAOMI Taki Ookaswu:
NPU3HAHHA, OOKYMEHTH, CBilKK, NPUCATA CTOPOHK, OFNAQUHU W peuesi
[OKasKn Ta OOMNWTHU 3a NOMIYYIO MYK. Y FPYHTOBWX npouecax WNAXOM
NpakTUKW yTBOPMNACA 3a CBOEKD BAPTICTIO Taka uepra QOKasiB: Npu-
3HAHHA [OKYMEHTH, OrNAQMHKM nNpenMeTy Crnopy W peuyeBi OOKasu,
CBifAKMH, NPUCAra.

lMpu3HaHHA CTOPOHM, AKWO Hyno no6pOoBiINbHUM, YBAXANOCA HaW-
CHUNbHiWKM pokasom. lMNicnA NpM3HaHHA Cya He A0oNYyCKaBs iHWKX O0Kasis,
60, Ak nopaHo B "lMpaBax”, "BCcAKOro ¢Boe3BONHOEe caMoro Ha cebe
npr3HaHWe NyywnMb eCTb AOBOOOMb, Naye BCEro Ceita ceigntenbcrea”.

Hdokymermu 6ynn ny6niuWi w npueaTHi. HamBaxHiwumMKu 6ynu
uapceKi rpamoTH, NpuBinei n ykasu, KOPoniBCbKi OUNNOMMU, KOHCEHCH i
KOHipMauii, reTbMaHCbKi YHiBepcanu, cynQoBi NnpucyaM, iHWi nucbma
cynosux Kanuenapin. Lli nybniyHi Qokasu Ta NpaBHO 3nafXeHi 3anoBiTu
OCTaHHbLOI BONiI M KOHTPAKTW KynHa-npooaxi Ta papyBanbHi rpamoTy,
BNXCaHi B rOPOACLKI KHUIM W YPAOOBI BUNUCH 3 TUX KHUI CTAHOBNATL
noBHUU OO0OKa3 i Cya He OONYCKAE NPOTH HWUX IHWKUX [OOKasis Hi 3i
casiakis, Hi 3 NnpUcArK, xi6a Wo € 3akna WoAao Ix aBTeHTUYHOCTU. Konu
HEMa€E TaKuMx OOKYMEHTIB, CyQ OONyCKaE OOKas 3 NPUBATHMX OOKY-
MEHTIB.

CBidku. IcHyBas 0608’'A30K CBinueHHA. Konu cTOpoHa NponoHyBana
nokas i3 cBiakKis, cyfl KNUKae ix Ha po3npaBy W Mir NPUMYCHUTH iX
3isHaBaTk nig 3arpo3oko apelwTy. KaxyTte "lpasa”: "UuH csiputena
€CTb ABHWUM U UECTHWUA, @ OTb YECTHOTO HUXTO OTPMUATUCE HE QOMNKEHBL”.
Bynu csinkn ypAQOBI, AK BO3Hi, W CBIOKK 3BMuaiHi. CBiOKN-CTapOXHUNMY
BUCTYNAaU Manxe B KOXHOMY IFPYHTOBOMY npoueci. BOHW penpeseHTy-
Banv ny6niuyHy oniHito n 6ynu paawe 3HaBUAMM, HiX CBiikaMW. BOHK
po3noBipanu MeXOBWKaM NPo MicueBi 06CTaBMHM, BKasyBanu crapi
Mexi Towo. Ix 3eanu "ctapum o6unKn” Ta "cTapuHHi nope”.

CsinnkaMmu Mornu 6yt ocobu Mix 14-70 pokamu XUTTA, HEKapaHi,
XPUCTUAHHK; XiHKW MOrNM 3i3HasaTu, KOMKU He 6yno CBiAKIB-MYXUMH.
3B1uanHO BUMaranu 2-3 ceigkie, 60 "ronocb eguHOro — ronochb
HUKaKKK”. Y rpyHTOBMX cnpaBax Bumaranu 6inble CBiAKIB — CiM,
nee’ATb i Ginbwe. Y gaBHbOMY MONbCbKOMY MNpasi BMMaranu LWicTb
cBigkiB. 3i3HaBany 3BMUAMHO NICNA 3anNPUCAXEHHA;, rPaMoTHI, MOrnu
CKNacTh Cynosi CBOI 3aABK Ha NUCbLMI.

Y rpyHTOBMX Mpouecax Cyn Qonyckas Hawnepwe Ookasw 3 no-
KYMEHTIB, NOTIM OrnAgas npeameT CNOpYy i MEXOoBi 3HakW, a BiarTak
nepecnyxysas cBiakiB. MNoOTiM, BU3HaBLWKW OOKAa3W OAHIEI CTOPOHK AOCTO-
BipHiWKMMHK, a caMe Ti, "4yni NTUCTH (QOKYMEHTH) Ninwmne, 3HaKKU rpaHuuHne
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HageXHinwne, u CBiQKM NpaBenHilwMe”, AONYCKaB UK CTOPOHY OO
BUPIWHOrO QOKasy 3 NPUCATK, 3anpucaAraroum ii “camousapTb’ pasom 3
il TpbOMa cBigKaMu, WO X NPOTUBHA CTOPOHa BUGUpana 3-nomix T
CBiOKiB.

BapTa nigMiTUTH, WO KONK B YKPAIHCLKOMY I'PYHTOBOMY npoueci
6inblwy yeary npuginioBanocA NOKYMEHTaM, y npoueci NonbCbKOMY
6inblly UiHY Manu CBIAKK.

Mpucazy cmopoHu, AK 6yNno cKasaHo, Y FPYHTOBUX cnopax ne-
peBOL4UB Cyd pa3oM i3 i cBiAKaMM, HA YOMY 3BMYAWHO 3aKiHuyBanacAa
po3npasa. [lokasiB camux CBifikiB He BuMcTauano. Konu ctopoHa He
mMana cBigKiB, ane Mana OOKYMEHTH, cyq Mir il QONyCTUTU 0O NPUCATN.
Bara npucaru supiwHa, 60 npucAra — ue "KpanWHMA nNpasa AOBOAbL”.
Konn cyn BaraBcAa KOTpPY CTOpPOHY OOMNYCTUTU OO NPUCATH, CYMHIB
BUpiwyBas xepeb.

O2nAduHu G peueBi Ookasu 6ynu HeobXxioHWMWM ONA BUOAHHA
cnpaseanuBoro Bupoky. Cyn ornApas pa3oMm i3 cBigkamw W crapo-
XUNamu rpaHuuHi 3HaKK, AKI PO3MEXOBYBANM CYCifiHi IpyHTHU. 3HaKH
6ynu npupodHi, AKi 3Hana Bxe "Pycbka lpaBpa”, AK MexoBi Aepesa,
APH, pikK, aGo WTYUHi: NONLOBI 1 6OPTHI MeXi, TUHK, rpaHi. Hanbinbw
BXXMBAHWMHU MEXOBUMM 3HAKAMK Bynu KOMUi, a TaKOX Hapisn W Haa-
naneHHA Ha Ogepesax i poBy.

Hdonumu Ha Mykax 6ynu yxuBaHi BUKNIOUHO B KapHWX cnpasax,
TOMY iX y npouecax MexoBO-rpaHUUYHUX He 3yCTpiYaEmMo.

8. Mpucyo

"Cynosa T1Ax6a”, ce6To npouec, KiHUaBCA 3BMUAWHO NPUCYAOOM,
AKUK y HaWOMY NaBHLOMY MpaBi HasuBanu OEKPETOM, MPUrOBOPOM,
BMPOKOM, CYJOBUM CKa3aHHAM abo PilleHHAM Ta CeHTEHUI€EI0.

3a ctunisauieto "Mpae” npucyn 6yB "CNOPHOro Mexay CTopoHamu
nina piweHie Bb cyAi, OTb CyAend COUMHAEMOE, KOTOPUMb OOHY OTb TiXb
CTOPOHY ONpPaBnAKOTb, a APYryo 06BUHAIOTL”. OTXe CTopoHa, AKa
BUrpana cnpasy, 6yna cynom “onpasneHa’ uu onpasgaHa W oaep-
XKyBana "onpasy”, a npoTuMeHa cTopoHa 6yna "o6BnHeHa”, abo "ctaBana
nepekoHaHa NpaBOMb”.

Cyn supaBas Npucyd NiCNA nepeseneHHA po3anpasu. Konn ctopoHa
He cTaHyna Tpuui Ha 3BMUYAMHOMY TepMiHi, abo W pa3 Ha TepMiHi
3aBUTOMY, Cy[d, NepesiBWIK OOKa3n NPUCYTHLOI CTOPOHW, BUOaBaB
3a04HMA BUPOK. Konu cyn npusHaB OAHIA CTOPOHI NpaBo CKNAcCTu
NpycAry, a gpyra cTopoHa npoTW UbLOro 3aknana anenauito, cyn mas
06GOB'A30K BIiOKNACTH NPUCATY OO uacy SypilleHHA anensuii. Bupoku
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6ynu kopoTki abo noBri, KONU cyn A0 TeKCcTy NpUCyny Oonasas WOFo
MOTHBH, a TO  nepebir npouecy.

Bupok BupaBas abo MeXOBWUW CyanA, KONW HOMY BiAOaHO cnpasy
no "cdiHanHOT peuwmsii i posnpasu”, abo cyn, AKMA nepepas cnpasy
MEeXOBWKOBI OnA “cnigcrseia” 3actepirarouM cobi Bupadvy "pilleHia”.
Konu MexoBWK BuaaBas 3a04HUH BUPOK, BUCMAAB HOro N0 3aranbHoOro
cyny pnAa 3atBepfXeHHA. Npu anenauii Cya BUCUNAB Ha I'PYHT iHWHX
MeXOBHKiB, AKi ab0 3aTBepaXyBanu nonepenHe piweHHA, abo supasanu
HOBe, AKe NIQNArano NOTBEPAXEHHIO Cynly, AKWMA IX BUCNAB Ha po3scnin
cnpasu. Ane TeHOEHUIA AWwNa B HaNnPAMi HANAHHA MEXOBWM CyO[AM
NOBHOI HOPUCOMKLIT, Ha WO BKA3ly€ NOrnAn retoMana Po3ymMoBCbKOro,
BUCMOBNEHWUN B 'PYHTOBOMY CNOPi, AKMN BUPILLKB reTbMaHCbKUA cyf i
NPOTU 4Oro BHeceHO anenAuiro no Koneril 3akopaoHHMX cnpaB y
Mocksi. N'eTbmaH iHdoOpMyBas Konerito, wo "PiweHiA KOMMUCapoBL
MMIitOTb TaKyK Xe CHUNy, Kakb W DPilleHiA NOAKOMOPHWXb, TaK, YTO Bb
pilleHin 3eMensHUX CNOPOBb KOMMWUCapaMW, HMKAKOW OTMiHW Mano-
POCCINCKOMY NpaBHOMY NOPAAKY HiTb”.

MepesiBiuy po3npasy, Cya Mir CTBEPAWTH, WO "60NblKMXb AOBOOOBL
He noTpebyeTb” i "NnO pani TOBapMCKOW BrNAHYBLIKW Yy NpaBo”, BUAaTH
npucya. Konu cyppis 6yno 6inswe, supiwysana 6inbluicTe ronocis.
3ycTpivaemo 3ragKy nNpoO MOXIMBICTb CyaAi 3aknactu “BOTyM cena-
paTtyMm”. ¥ FpyHTOBMX CNpaBax MeXOBWK HEramHO BUKOHYBaB BHOAHWMK
BMPOK, a CaMe PO3MEeXOBYBase CNipHi rPyHTW, BU3HauyBaB rpaHvui 1
no3HauyBaB IX 3HaKaMM ToLWO.

Mpy kiHUi npucyny, No@ibHO, AK NpPKW 3akNIOUeHHi yrogu, no-
MillyBaHO NOCTAHOBY NPO T.3B. 3apyky. byna ue cynom HanoxeHa kapa
Ha BMNAQOK MOpPYWeHHA BUPOKY, abo yroga CTOPiH WOAO CyMH, AKY
CTOpPOHA, WO NOPyWwnTL BUPOK, 6yae 3060B'A3aHa 3annaTUTH.

B padiwnx wacax 6yna sBiaoma we onnarta BiA BWMPOKY, 3BaHa
"nepecyn” abo nepecyfnok, AKa Harafy€ "NaMEHTHE” y NONbCbKOMY
npoueci. 3ronom 11 He BuMaranu. MNpucyn nporofowysaHo 3apas nicna
3aKpuTTA pos3npasu, abo He nisHiwe TPbOX OHIB i BNWCYBaHO OO
CYLOBUX, MEXOBKX KHUI. CTOpPOHA, AKA BUrpana npouec, AnA AOAAHHA
6inbWwol NnoBarM BUPOKOBI, MOrNa NpPoxaTu reTbMaHCbKUM ypAO BUAATH
Ha BArpaHi rpyHTH reTbMaHCbKUM yHiBepcan.

9. BidknuuHi 3acobu

bynu Bigomi Tpu 3acobu AnNA OCNOPEHHA NPUCYAY: anenauif, ckapra
Ha CynniB i 3HOBNEHHA.

Anenauia BigoOMa We AK MNPOTECT, NpoTecTauin, anenAuinHe ue-
No6uTTA i iH. OCTaHHE 03HAUEHHA 30KPEeMa YacTO 3yCTPIYAETLCA NpH
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BiQKNMKax y rpyHToBux cnpasax. Hasitb "lNpaBa” nopekyad NpoOTH-
CTaBNAIOTbL anenAuito "uenobuTTio Ha MexoBuKis”. byna anAa uUboOro
nosaxHa npuunHa, 60 npasHa Nnpupopa anenfAuil y 'pyHTOBUMX cnpaeax
6yna iHwa, AK y Apyrux cnpasax. AnenAuinHun cyn 3 npupoaun peui
3gepTtas 6inblWwy ysary Ha 36epexeHHA B Yaci po3npaBu poOpManbLHOro
npasa, HiX npasa maTepiAnbHOro. He 6yBwK Ha Mmicui cnopy, ane-
NAUINHKWA CyO pPiOKO Mas 3MOry NepeBipuTH MEePUTOPHUUHY CNYWHICTb
BUPOKY ¥ NOCTYNOBaHHA MEXOBHKIB. 3 Ti€El NPUUYMUHK BiH HE Mil 3MIHUTKH
npucyny cynnis mexoBux, ane Mir abo 3areepanTu BUPOK, abo cka-
CyBaTh i NepenaTy iHWKMM MEXOBHUKAM 00 NOHOBHOIO pO3rnNAQy cnpasu
3HOBY Ha MicUi cnopy Ta BUAaHHA HOBOrO BUPOKY. Mogi6He nocTyno-
BaHHA 3HAXOOWMO B Npasi iHWWX Hapo[iB.

Bynu uvucneHHi BUMOrM AnNA BHECEHHA anenAauil AK wono uacy i
3anoBiOXEHHA, TaK i BHeCEHHA. B neAkMx cnpaeax anenAauir He 6yna
n03BORneHa, Hanpuknan, y ApPiGHItMX CiNbCbKO-XNi6opOo6CbKMX cNpasax
3a cnauw, 3py6aHHA aepeBa, 3aMHATTA XyQoObKu Ha UyXOMY FPYHTI TOULO.
3anosicTn BHeceHHA anenAuil Tpeba 6yno 3apa3s NicNA NPOronNOWEHHA
BUPOKY W TO B NPUCYTHOCTI NPOTHUBHOI CTOPOHM, ane, Ha NPOXaHHA, cyn
Mir BilKNacTh peueHeub 3anNOBIQXEHA OO OECATM OHIB. BHecTu ane-
NAUiIARHY ckapry Tpeba 6yno Bia 15 aHiB 00 6 TUXHIB 3anNexHo Big cyAay,
00 AKOro nwna ckapra.

B ckapsi tpeba 6yno nogatu nigctasn (PakKTUUHOroO ® NpaBHOro
xapaktepy. Hanuacrtiwe cnupaHo anenauito Ha Tomy, Wwo npucyan abo
"NpuUroBopb € NpaBamMb U CNpPaBeanMBOCTH NPOTHUBHUK', ceBTO € NPo-
TUBHUA OOGOB’A3YHOUOMY NpaBy Ta NOUYYTTHO CNpaBeaAnuBoOCTU. Ane
3aKWOW NPOTHU NpUCYyAY HE MOrNKM BHOCKUTU OO0 CNPaBM HIYOro HOBOro
(natuucbke nihil novi), WO anenOOUUA MIr noaath B uaci paHiworo
nepesefneHHA. [icnAa 3anoBiMXeHHA anenAauil NPUNMUHIOBANOCA BUKOHAH-
HA OCNOPEHOTO BUPOKY.

Ak 6yno BXe 3ranaHo padiwe, anenAUiMHAN Cyfl Y FPYHTOBMX
npouecax abo 3areBepaXxyBaB BUMPOK, abo WOro kacysas i nepenasas
cnpasy Q0 po3rnAfgy iHWKWM MEXOBHUKaM, BUCHMNAIOUM X HA CMipHUA
rpyHT, WwWo6 BOHW nepesenu po3npasy HaHOBO. LlikaBa nocTaHOBa: BOHM
BENW po3npasy B NPUCYTHOCTH NOMNepeaHix MexoBKukiB. ¥ ubomy 6yna
rnublwa NpuymnHa: He nuiue 6axaHHA CKOpPUCTaTH 3 QOcBiay, 306yTOoro
HWMW B nonepenHbOMY nepeseneHHi. Mepwi mexoBrukn 6ynu 0o AeRKoi
Mip¥ 3auikaBneHi y 3arseppoXeHHi ix piweHHA, 60 KonNW APYrunM cyn
3MiHIOBaB8 NepuinMi BUPOK, HA HUX cnagas o60B’A30K 3annaTtUTh ane-
NAHTOBI MOro NPOLECOBI KOWTW W BTPATH. |HWWMKA CNOBaMW, BOHM
cTaBanu Haue QONATKOBMMKW CTOPOHAMK B anenAuinHOMY NPoOUECi.

Ue came rpo3vno MexosrMM CyoOAM NpU OPYroMy BiAKANMUYHOMY
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3acobi, a came nNpu BHECEHHi CTOPOHOIO, HEBOOBONEHOKD NPUCYOOM,
CKapzau Ha cy00iB, AKY HasuBanu "BU30BOM Kb OYHOMY MOBEHbIO".

CTtopoHa, AKa nouysanacA NOKPUMBAOXEHOIO NPUCYAOM, MOrna 3a-
MiCTb anenAuii Bu3BaTu CyaaiB “"Ha O4eBUCTYIO piub” abo A0 "OuHOro
MOBEHbA”. 3 TOro uacy posnpasa HeHaue NpUNUHIOBaNacA OO 3a-
KiHYEHHA LIiEl HOBOT CNpaBu MiXX NOKPUBAXKEHUM i CyAnAMU. 3BMHAWHO
1le BU3BAHHA CyAaiB CTaBanocCA NiCNA NPOronoweHHAa npucyay abo Ha
NOYaTKy eK3eKyuil BUPOKY. 3 L€ CKaprow NpUNUHIOBaANacA BUKO-
HanbHiCTb BUPOKY. MowkonosaHa cTtopoHa 6yna 3060B'A3aHa nicnA
3ronoweHHA CKapru BHECTH 11 40 BUWOro, 3BMYAMHO N0 FreHepanbHOro,
cyny, AKWA BUroTOBMAB HOBIi N0O3BM, NOAIGHO Ak ue 6yno paHiwe.
BoO3HMA OopyuyaB no3BW 3acKapeHWM CYOAAM, AKi, AK ni3saHi, bynu
30608’A3aHi NpubyTH QO cyay Ha BU3HavyeHWH vac. Lle nocTynoBaHHA
paeano 3Mmory npotaratu cnpaeu 6e3 Mmipu, 60 He 6yno BM3HAUYeEHOro
peuyeHUn, KON no3eu Manu 6yTu NIAHATI B CyQi W QOPYUYEHi paHilWnm
CyOaAM, a B MibKyaci BAPOK He cTaBaB NpaBOCUIMbHUM.

Konu cynpni ABNANKCA nepen cynoM, sinbysanacs HOBa po3npasa, i
KOM#! cyA BUMPIWKB, WO NOCTYNOBAHHA M BUPOK 3aCKapXXEeHUX CyaaiB He
6ynu 3rigHi 3 NnpaBoM i cnpaBennMBICTIO, TO Ue W BUPilWyBano paxiwy
cnpasy, TO6TO ronosHUM Npouec.

TpeTiM 3aco60M BigKNUKY BiA BUOAHOTO BUPOKY 6YNO 3HOBMAEHHA
noctynosaHHA. Pi3HWNOCA BOHO BifL anenAuii Ta CKapru Ha cyngis TUM,
WO NPUCNYroByeano CTOPOHAaM niCNA nNpaBoCunbHO20 BUpoKy. Cyn
AONyCKas 3HOBNEHHA TOAI, KONW CTOPOHa Noaana HOBi AOKa3W, NPO AKi
paHille He 3Hana i AKMX He Noaana Cynosi M BOHW He Bynu po3rnAgaHi.
Lli noka3sn mann 6 qokasarty, Wo BUOAHWA CYQOM BUPOK € HECNYLIHUNA.
YacTo 3HOBNEHHA CNMPANOCA Ha 3aKufi, Wo NPOTUBHA CTOPOHA, abo W
BNAacHW®A aABOKaT BXWUNK NIACTYNY, AKWA QOBIB OO HecnpaseOn®BOro
BUPOKY. Konu cyn nasas Bipy 3anpOnOHOBAHUM OQOKa3aM, YHEBAXHIOBAB
nonepenHE NOCTYNOBAaHHA pPa3oOM 3 NPUCYONOM i BUaaBas HOBUMW, NPHU-
CYQXYIOUM TOMY, WO BMIpaB Bif nonepenHix CyaAis KpiMm npaBexy Tex
yCi horo Butpatn B 060x npouecax. Konu 3HOBNEeHHA nepeBeneHo
nepen Buaaverd BUPOKY, CyQ YHEBaXXHIOBAB paHilly OCNOpeHy yxBany.
KpiM yHEBaXXHEHHA BUPOKY NOWKOAQOBAHUM Ml AOMaraTucA NpUBEepHEH-
HA CnpaBuX OO NEPBICHOrO CTaHy, He3aneXxHo Bif CTafii, B AKIK npouec
TOAi 3HaXOOMBCA.
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3. YXOBHE CyAIBHAUTBO

Okpeme, He3zanexHe UepKOBHE CyOiBHMUTBO He 6yno HOBMHOIO B
Ykpaini-f'eTbMaHwuHi. Big paHHix uyacie KuiBcbkoi pepxasu Llepksa
Mana BnacHy aaMiHicTpaTMBHY # Cynosy aBTOHOMIlO. BoHa 36eperna ii
Takox nicnAa 1648 poky pa3oM i3 po3norumu 3eMenbLHUMU NOCINOCTAMM,
y AKWX BUKOHyBana csoto cynosy snafgy. NigunHeHa uaproponAceLKoMy
naTpiApxoBi, BOHa we poero nicnAa MepeAcnaBCcbKOro NOroBopy Ha-
nonern1eo, Xod i3 3MiHHWM wacTAM, 6oponaca 3a CBOK TpPaguUiAHy
He3anexHicTb.

Cynosa opucauvKLUia NpoOCTAranacA He nNUwIe Ha cnpasu Bipu, ane n
Ha UiBiNbHI i YAaCTKOBO KpWUMiHanNbHi cCNpasn y BiQHOWEHHI OO CBA-
WeHCTBa, YOPHOro W 6iNOro i A0 uMManoro kona T.3B. LEPKOBHUX
nogen. KOprucankui U BUKOHYBaNU OyXOBHI CydM, AKI CNUpanucA Ha
noctaHoBW "HoMokaHOHY”, "MNpaBun cB. Bacunia Bennukoro” i "3BUTKY
Apocnasa”.

Cuctema gyxoBHUX CYRIB cCnupanacA Ha cyau NpoTononis, cygu
enapxianbHi, ENUCKONCBLKI YA BNaAnyi 1 KOHCUCTOPCbKHUA CyA KHIBCbKOI
MuUTpononii.

MpoTononcekuin cyn CKnagascA 3 NPOTONONA, AKMA HUM Kepyeas, i
3 Woro cniepob6iTHMkiB. Cyn BCTAaHOBNAB, U4 B OKPEMMX Bunaakax
cnpasa nignapae nig topUCOWKUIKD OyXOBHMUX CYRIB | AKMX Ta pO3rnAnas
MEHLWIi cnpasu, 30KpemMa NOAPYXHi, BiACMNAOUM NOBaXHiWi Qo cyay
€MUCKONCHKOrO.

MoBaxHiwi cnpasu, 0cOBNUBO CnNpaBW BipU W MOpani, BaXXHOCTH
wn+o6iB i po3BoAiB i T.n. Ta BIAKNMKK BiQ HUXUMX cyais po3rnAaganu
CyAu ENUCKONCLKI, AKI CKNapanucA 3 ENUCKONa, WOro BiKapiA, uneHis
KOHCHUCTOPII, iryMeHiB MaHacTUpiB W Hepiako iHWKUX NpencTaBHUKIB
AyXiBHULUTBA.

BigKNUKK BiA €NWUCKONCBKOro Cyay WWNKM OO CyAy KOHCUCTOP-
CbKOro, AKMW CKNapascA 3 MOHALWOro CBALWEHCTBA, a caMe OBOX irfyMeHiB
i N'ATU iepoMoHaxis. Cyn BupiwyBaB HaWBaxnueiwi cnpasu Llepkeu,
30KpeMa OCTaTOUHO pilas y cnpasax po3Boais.
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baratum pxepenom BiQOMOCTENW NPO AYXOBHY HOPUCAMKUIKD €
"lNpaga, N0 KOTOPUM CYOUTCA ManoOPOCCINCKUIA Hapon”.

4. [HWI CYOQOYHUHCTBA
a. Llexose

3 paHHix uaciB icHyBanu Ha YKpaiHi peMiCHWuI yexu, AKi KOpUCTyBa-
N1UCA QaBHIMKU NPUBINEAMK ONEAKO!I aBTOHOMII, BKAKOUHO OO cynoBoi. B
MeTbMaHWMHI Ui npuBinel 6ynu 36epexeHi, TUM Binblle, WO uexu mManu
noBaxHe 3HAaUeHHA ONA OepXaBHOI aaMiHicTpauii, a 3o0kpema BilCbKa.
o naeHix npueineis uexam Nprubynu HOBI — reTbMaHCbKi Ta NONKOBHU-
ui. NMpo 36epeeHHA OaBHIX i YTBOPEHHA HOBMX LEXiB KNONOTanucA
Marictpatu MicT, AKi manu npaea, cnepTi Ha marnebyp3bKOMy, Hi-
MEeLIbKOMY Npasi.

3acigaHHA uexoBux cyais Bin6yBanuCA nig NpoBOAOM UEXMiIcTpa
Ta cTapwux uexy, 3aebinbloro Ha saransHWUX 3i6paHHAX YNeHiB uexy.
3acar koMmneTeHUii uexy BCTAHOBNKOBANW TEKCTU NpuBineis, Ha OCHOBI
AKMX NOCTanu uexu. 3BMUanHO A0 Hel Hanexanu NpodecinHi cnpasw,
38’'A3aHi 3 pEeMecnoMm, AKe penpeseHTyBsaB LEeX, HENnOPO3YMiHHA Mix
uneHamu uexy, 36epexeHHA UexoBuX iHTepecis i BHYTPIWHLOT aucuMnni-
HHW, UEXOBOT CONiNapHOCTH i LEXOBUX MOPanbHKX 3acan. 3a NopyLeHHA
iHTepeciB uexy, HeYeCHOi KOHKypeHuil W Henocnyx Bnagi uexy 6ynu
nepen6aueHi Kapu BKMIOYHO OO0 YB'A3HEHHA, rPOLWEBUX Kap i BUKNIO-
UEHHA 3 uexy.

6. Apmapkose

Nig kiHeub XVII cToniTTA, BHACNiQOK 3MiUHEHHA €KOHOMIKW Kpalo,
30KpeMa KparnoBOl W MiXXHApPOAHOI TOprieni, BUHUKHYNU OBa HOBI Nap-
TUKYNAPHi Cyaun, a came APMapKOBUM | MUTHUNA.

Apmapkosui cyn 6yB cynom ANs WBWAKOrO PO3rnAQy M BUPilWEHHA
CnopiB, WO BUHUKHYNW B YaCi APMAapKiB y rONOBHIWWX TOProBensHUX
ueHTpax. Cyn nepesoauB B8M3HAUEHWA NONKOBMM CyAOM CTapluvHa,
4acToO NONKOBWW Ocayn W TOMYy € NOrnNAAQ, wo uen cyn 6ys 4acTUHOKO
nonkoeoro cyny. CynaA po3rinAanas CNnpaBv Ha Micui # He 6yB 3B8’A3aHNA
dopmansHOCTAMU. He BeneHO NpOTOKONiB i BUpOKU 6ynu YCHI, He-
cnucaHi. Ta BCe X Taku un TO 3 nopyue.HHn cyndi, UM Ha BMUMOTrY
CTOPOHH, BUPOKK By BNUCYBAHI 0 CYOOBUX KHMUT.

8. Mummne

Lleh cyan, BioOMWI TakoX Nig Ha3BOK cydQy Kyneybkozo0, NORIGHO
AK CyA ApMapKoBu#H, Binbysas po3npasu Ha MiCUi, TO6TO Ha FrPaHUUHKUX
NYHKTax 44 MUTHUX KOMOpax. | Len cya nocTas BHACNIAOK NOWUPEHHA
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MiXXHapOOHWUX, TOPrOBENbHUX B3AEMMH [T€TbMaHLNHU 3 UYXXUMU KDaAMU.
Ham Hesipomuii ocobosui cknap uux cyfliB i un BOHM Bynu camoc-
TiIHHUMW, UM 3B’A3AHMMKM, AK CyAM RAPMAPKOBI, 3 OOQHUM i3 ICHYHOUMNX
aepxasHUX cyais. [lNnA CKpiNNeHHA MiXXHApPOAQHOT Toprieni cyau Ui manwu
BUPilWYyBaTK CNpaByn MKTAa i, MOXNWUBO, iHWI, W TO HeranHo. € nornan,
WO BOHW pO3rNAQanyU W BUpiWyBanu TAKOX cnpasu, 3B’A3adi 3 di-
HaHCYBaHHAM MiXXHapOQHWUX QOrosopiB, YAINEHHAM KpeauTy, 3aKynoM i
TpaHcnNopToM ToBapiB Nno 060X cTopoHax KopaoHy Towo. MocTtaHoBM
cyny 6ynu BuaasaHi HeramHo W cyq [onomMaras y IX BAKOHaHHi.

2. Cyod HiocuHcbk020 bpamcmsa

Len cyn noctas y gpyrin nonosuHi XVII cTONITTA NpU HiIXXWUHCbKIN
uepksi y Buai 6paTtcTea, AKe, CNUPAIOUMCL Ha YHiBepcanu reTbMaHis
Buroscbkkoro, KOpia XMenbHUUbKOro, bptoxoseuskoro, Camonnosuua v
Masenu, 3006yno HW3KY BaXNWBKWX NpUBINeis, BKMIOYHO A0 BNACHOro
cyay. Ha pini ue 6parcTBo 6yno KyneubKOK CTaHMLEK, AKY AexTo
NnopiBHIOBAB i3 CEpeQHbOBIUHOK Kyneubkor dakTopierw. BoHo Beno
ToprosenbHy OiANLHICTbL K IMOBIPHO BOEPXYBanNo MiXHapoaHi 38’A3KH.
LUe i Habnuxye Woro cym A0 3ragaHyMx Buwe CyQiB APMAPKOBHUX i
MUTHUX.

Cyn cknapaecAa 3i WICTbOX cyanis, wo ix BubMpanu 6paTumnku.
BoHu 6epernun CBOET He3aneXHOCTH Bif iHWWX CyaiB W ycniwHo 060-
pOHANMCA nepen HamaraHHAMW MNONKOBOI CTAplUMHW NIAYUHUTH Uen
cyq cynosi NONKOBOMY.

O6cAar opucauKkuii uboro cyny 6yB O6MeXeHUH OO0 UMBINbHUX,
30KpeMa KyneubKMx CnpaB MICLEBOI rpeubKoi KONOoOHIl i 11 uenAni Ta
ManoBaXHUX KpUMiHanbHUX. B yHiBepcani retbmana Masenu popyueHo
6paTCcTBY Y BaXNUBUX CNpaBax Ta B CNpaBax KpUMiHaNbHWX 3BepTaTUCA
00 reHepanbHOro BiNCbKOBOro cyay. | ue 6yno HeabMAKOK KOHUECIED
AnA uiel yyXoHauioHanbHO! ycTaHoBW, 60 3a NpaBOM BOHAa MOBWHHA
6yna 6yTh nigunMHeHa MICUEBMM CyfdaM, a He NPAMO reHepanbHOMY.
MicnAa Toro, Ak y HixuHi yTBOpMBCA MmaricTtpar, 6paTtcTeo nepecrano
icHyBaTu 1786 p.

r. Muposi cyou

CTOopoHHK, AKi manu cnip i He H6axanu 3sepTaTUCA 3 HUM OO0 cyay,
MOIN QOTFOBOPUTHCA, WOOG nepenat HOTO MMPOBOMY CYlOBI, AKHUA, HE
3B'A3aHMA CyOoBOO (HOPMAaNICTUKOK, MIr cnip NonaroguTh WBWAKO W
6e3 3anMBux kowTiB. [inA yboro Tpeba 6yno cnucaTu AOrosip, B AKOMY
CTOpPOHK 3060B'A3yBaNUCA Hanepep NOrOOMTUCA i3 NOCTAHOBOIKD, BH-
AaHoK MUPOBUMH CYOOAMU M BUKOHATH 1i,'a Ha BUNapgoK, konu 6 Ti He
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BUKOHANW, 3annNaTtnTun Kapy, AKY Manu BCTAaHOBWUTH, BUOAIOUM NOCTAHOBY,
MUPOBI cyaai.

CynnAam mornu 6yTM BM3HauHi ocobu, NOBHOMITHI, 3 He3anNAMO-
BaHOK UecCTHo, BiNbHi U 6€3 Kaniurea i TO Taki, AKi 3HanNKn 060B'A3ylOUe
npaso. Cnpasy, AKi BOHW MOrnNKM po3rnNAQatM W BupiwysaTH, 6ynu
UMBINbHI M Mano3HauyHi KapHi, TOGTO HacCMiQKW He3HAYHWX | He
3NOHaMipeHUX kapHux npoctynkis. Cynai supaBanyM NOCTaHOBY M,
3rigHO i3 3aNUCOM Ha MUPOBWA CyQn, BU3HAUYBanu Kapy, AKY CTOPOHa,
Aka He BUKOHana 6 NocTaHoB®, Mana 3annNaTuTh Opyrii CTOPOHI.

MNpoTn noctaHoBM, BUOAHOT MMPOBWUM CYAOM, He Byno BigKNukKy.
Ane konu 6ynu genAki bopmanbHi 3aKMaW WOQNO 3anMcy Ha MUPOBUA
CyA uv BHMAOAHOI HAM NOCTAHOBM, NOKPUBAXKEHA CTOPOHA MOrna BHECTH
cKapry QOO 3aranbHOro cyfny, BMMaraluud yHeBaXHEHHA NOCTaHOBM.
BaXnMBMMX NPUUMHAMU OCNOPEHHA MNOCTAHOBU Oynu: HECNUCAHHA
3anucy Npo BiggaHHA CNpasu MMPOBOMY CYAOBi; He BUAAHHA NOCTAHOBM
Ha NUCbMI; KONW Tl He Nignucany MMpPOoBI Cyani; AKWO Cynai nepecTynu-
NK NOCTaHOBK 3anncy abo He BUPIWKUNK LiNOre CNopy 3rigHo i3 3an1Mcom
Ta KONW y NOCTAHOBI HE NOAAHO Kapu, NNATHOT Y BUNaaKy NOpyLUeHHA
NOCTAHOBM.

Konu npoTh NOCTaHOBKW MUPOBOrO CyAy He BHECEHO ckapru, abo
3aranbHWi cya BiAKWMHYB Xanoby, nocTaHoBa cTaBana NPaBOCUNLHO) |
1T MOXHa 6yno ek3ekByBaTW NpY AONOMO3i CyAy.

0. Tpemedlcbkul cyod

CnopigHeHUM i3 MUPOBUM CyaoM 6yB T.3B. TPETEHCbKWI Cya, AKNA
B noTpe6i noknukyeana eHepanbHa Biticbkosa KaHuenapia. CrasanocA
ue Tomi, Konu senacAa cnpasa B [eHepanbHOMYy BincbkoBomy Cyni #
CTOPOHM 3 BNacHOl CNOHYKW 4YM Ha nopapy cyay 6axanu WwBUAKO
3aKiHYMTKU UI0 cnpasy nepenaHHAM il 4O BUPIWWEHHA MUPOBUM CYAOM.
MupoBi, TpeTenCbKi Cyani BU3Hauysanu ufieHis reHepanbHoi, NONKOBOI
UK COTEHHOI cTapwmrHKU, ab60 GyHUYKOBUX TOBapUWiB, AKI 6ynn 06i3HaHI
3 npaBoM. Bubip nepesoaunBca 3a 3ronoto 060X CNipHUX CTOPIH.

TpeTenCbKMA Cyn BYpillyBas NEpeBaXHO TifNbKW LUMUBINbHI CNpasH.
BUHATKOBO pO3rnAQaB TakoX Nerwi KpUMiHanbHi, AKi He 6ynu 3arpoxeHi
Kapoto Ha ropno. Xou, AK npasuno, He nepen6auyBanucb anenauii, TO 8
pioKiCHWX BUNagkax NOCTAHOBY TPETEWCbKOro cyay posrnagas [e-
HepanbHUit BitcbkoBun Cyn.

Y 3HameHnTOMYy KO3aubkoMy koaekci "MpaBo No KOTOPUM...” BiO-
BeOEHO OKPeMi NOCTAaHOBM UbOMY CYOOBI.
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5. FONoOBHI PUCU NPOUECY NIETbMAHLLWHKA®)

e 3aku NpUCTynMMO OO 3’ACYBaHHA NOOOMHOKMX pUC i 3acan
npouecyanbHuUx, Tpeba NiAKpPecnuTH OQHY AYyXe NO3UTUBHY O3HaKy
TOAIWHLOrOo NPaBOBOro XUTTA, a came 3ab60pPoOHY caMonoMoui. B ycix
TOAIWHIX NpaBHUX Koaekcax uii 3abOpOHi BiaBeAEHO OKpeMe Micue.
Hanpuknag, "Mpaea” BMpa3sHO NOCTAHOBNAIOTL: "HUKTO M3b BNagbHIA
CBOEro, Bb KOTOPOE KakuMb 6U HU €CTb O6pa3oMb... BCTYNUNb, BU-
CTYNUTb, H U3 OHOrO U3rOHEHNMb BUTL HE AOMXEHDb, NOKU eMy CYIOMb
OTb TOro He 6yneTs oTkasaHo” (rnaea 14, apT. 7).

Ui noctaHosy 3peb6inboro 6ynu pecnekroBaHi. Pigko 3HaxoaUTbCA
B aKTax 3anepeuyeHHA Ui€l 3acanu, a Hige He QOBENOCA HaM CTPiHYTH
BUNaaKy, wob cyn 4M AKMMKCbL iHWKWA NpaBHAW NPUNKUC TONEPYBAaB 4w
CaHKUiOHyBaB BUOOPHOBAHHA, XO0U 6M W CNyWHWUX Npas WNAXOM ca-
monomoui. Lle ceinuntb npo 3HauHO BUpoBNeHe B CYCNiNbHOCTH MOUYTTA
npaBoOBOCTH.

Ha po6po npouecy, uu pague CyaoBoro ycTpoto NetbMaHWMHMK
Tpeba 3aunucnnuTu OOHOPOOHICMb ma 3azanbHicmb cydis. [NA BCix
MeLlWKaHUiBs, a HaBiTb YYXHWHUIB 6ynu OQHiI ¥ Ti cami cyaun. Hagitb y
MicTax, HagineHux marnebyp3bKMM NpaBoOM, CNpaBK MilWlaH BUPiWyBnK
NONy4YeHi KO3aubKO-MilaHCbKi T.3B. 060ninbHi cyan. Byno ue suaBom
rMMBOKOI AEMOKPAaTHUHOCTH, AKOH BYNK NPORHATI BCi CYyCNiNbHI KNACK.
Oenka, amiHa HacTynuna no pecopMi PO3yMOBCbLKOro, AKa Has’A3ysana
00 CYROBOro ycTpor JIMTOBCbKO-pyChKoi 0obu. Lle HeBenuke uucno m
OQHOPOAHICTL CYAiB AyXe noaaTHo Binbunuca Ha npoueci, 60 Manxe
30BCiM BMKMKOUYEHO TaKi 4acTi neiHae cnopwv 3a CyAOBY KOMMNETEHUito
TOWO. Y 3B'A3KY 3 UMM CTOAB TeX O6pak BuUnydYeHb 3-nid cyooBOi
topucoukyii. OpHaK pigKo TPannAnNMCA BUNAaKK, WO reTbMaH HaginAs
NOOOMHOKUX NtoAen NpuUBINEEM NIACYAHOCTHU TiNbKW reHepanbHUM
CYONOBWM yCTaHOBaM.

Mpouec leTbmaHwmHu 6yB oOdHakoBul B yCix cnpasax, Tak B
UMBINbHUX, AK i B KapHWX, 3 NEBHUMH HE3HAUHUMU BiIOXUNEHHAMMW.
Ockinbkn Mpe Npo rpyHTOBUM npouec, To BiH 3 6irom vacy Habpas
6arato xapakKTepuCTUUYHUX BiOMiH 8iQi 3aranbHOro npouecy. Ane cam
6yB OOMH i TaKWit caMMiA y BCiX 'PYHTOBUX cnpasax. Konu, Hanpuknaa,
NMONbCbKUA FPaHUUHWA MPOUEC OINMBCA Ha Npouec 3BUYAWHMWK, WO
o608’A3yBaB WNAXTY i QyYXOBHWUX, Td KOMICapCbKMW Yy CnpaBax KoOpo-
niscbkux Oibp, To rpyHTOBMIK Npouec MeTbMaHWKWHKU 3aBXAaK BYB TaKun
camuii.

* Owueu aBTopa "IpyHTOBMIA Npouec MeTemaKWMUHK", CTOpP. 48-51.
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BaxHO0 Wixoto npouecy NeTbMaHIWKHK BYyB HOro npuBamHo-npas-
Hul xapakmep. Cyn 3 ypAAOy He po3rnanas cnpasw, xou 6yna sBoHa
UMBINbHA YM HABITLb KapHa. TiINbKKW 3 YACOM Y HAMBAXHILIUX KapHWX,
nepenoBCiM NONITUUHKUX, CcNpaBax iHiLiATMBY noyana nepebupatu aep-
waBa. XapaKTEPUCTUUHUM € LiNnKoBATHUIK Bpak nybniuHux o6BMHyBauis,
3BaHMUX Y TOW uac iHcTuratopamu. Cnpaeu B CyAli BENUCA 3 NPUBATHONO
o6BuHyBaueHHA. LIA 3acapa CKaprosocTu 3aMyMKanacA B KOPOTKiH, Ha
PUMCbKHMI CNOCI6 cTunizoBaHin, hopMmynui "6e3b NO3BY He CyaunTh”.

B cynoBKX aKTax, NnepeQoBCiM KapHUMX, 3HAXoaAuMO Ha ue 6arato
AcCkpaBux Npuknagis. Hanpuknan, konu 1690 poky pBa HoBUkKU Ca-
MapCbKoro MaHactupAa B6MNKU B rpabyHKOBIK UinNi CBOIX HAcCTaBHUKIB-
MOHaxiB, TO nonkosun cyn B [lonTaei Tak AOBro He NepesBoave Hap
HUMKU PO3NPABK, XOY 3MOYMHLI NPU3HANUCA [O 3NOUYKHY, aX "NOKWNL
XTO MNOYMHEHIA TOro 3abOWCTBA HEe 0030BEMbLCA CMOPOHOKO akmop-
ckoro”. LLIOWHO kKonW 3a MICAUb 3ronocuBcA npeacTaBHUK CiuM, AKa
BBaxana cebe NaTpOHOM TOrO0 MaHAaCTUMpA, i 3axanaB "CKYTEUHOM
cnpaBenNMBOCTH 3b TUXDb 3a60MUbLIBL” — Cyn NepesiB po3npasy.

Y 1700 poui Ton camun cyn 3BinbHuB Oxnma Pi3HMKa, BOMBHUKA
BNACHOI XiHKW, BUKNIOYHO uyepe3 6pak nNpuBaTHOro o6BUHYBauYEHHA. B
MOTHBAX CYA Le BUPpa3HO 3a3HAUUB.

"Cyab BblAAuM TOe€, WO 3a yb6eiicTeo ero (Pi3HWKA) W MHCTK-
raToOpOB®L XaAHbiXb HEMae U OQUTbl HA €70 HE HACTUralTb i 3b BbiHbl
BbIMABMNAOTDH, NONULAIOUM Cie 3abOoNCTBO NpaBeaHOMY CynoBu Boxomy,
papyeTb ero gywero M oanyckaeTb Ha NoKaaAHie”.

[Janbwor OCHOBHOK 3acagol 06roBoptoBaHOro npouecy 6yna
3acada ABHOcmu. Bxe paHiwe 6yna nigMiueHa ponAa T.3B. 2pomaodu,
cebT10 rpoMancbKoro uMHHHUKa B npoueci. Lla rpomana 6pana yuacte
Manxe B yCix poanpasax. KoxHuiA Heno36aBneHun npae rpoMagAHWH
mMaB npaso 6yTH NPUCYTHIM Ha po3npagi, a HaBiTb Y Hil 6paTn aKTUBHY
yuacTtb. NeBHi o6MexeHHA pobneHo TinbkK 3 NOpAaKOBUX ornAaie. La
NPUCYTHICTb Ha po3npasi, a TO W Yy cKknagi cyaAy “MHOXeCTBa BbPM-
roAHbIXs NIOAEA U UHWNXD 0CO6DB” 6Gyna BUpasHUM 3aNULLKOM OaBHLOFO
3BMYAEBOro, rpoMagAHcLKOro cyny (1.38. kona). BOHO # He AMBHO,
KOMW 3BaXWTH, WO PONA 3BUUYAEBOro npasa Byna He OCTAHHLOKO OO
€aMoro KiHUA iCTHYBaHHA [eTbMaHLWMUHH.

Takox uyxoto 6yna npouecoBi 'eTbMaHWMHKM BCAKA MHUCEMHICTb.
lpouyec 6yB Hackpi3b ycHUU. Xou ckapru i no3su 30e6inblLuoro nucanocs
Ha NUCbLMI, OfQHaK uina posnpasa sBia6ysanacA ycHO. CTOPOHK 3'ABAA-
NUCA Ha po3npaey “nepcoHanitep” ("ocobucre”, "oueBucrte”) i "cnoea
Bb poTb 6epyun”, npoBagunu "koHTposepcii”’. LLloWHO noTim ix 3a-
nucysanu. NMeBHOTO poay BUHATOK y CTPOTO yCHOMY npoleci 6ye Haka3
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npenknagatM NPOTUBHIA NPOLUECOBIA CTOPOHI BiANUMCKU NUCLM, AKi
CTOpOHA NOKNWUKYE Ha OOKa3 CBOIX TBEPAXKEHb.

3acnyroBye Ha yBary TakoX 3acada 6e3nocepedHocmu, TiCHO
3B’A3aHa 3 3acapnolo ycHoctu. Konu CTOpoOHKU 3’ABNAMKUCA Ha po3npasy
ocobucTo, To He 6yNo MICUA Ha AKUXCb NOCEPEOHHKIB NOMIX HUMKU W
Cynom, Ta 1 He 6yno anA uboro xapgHoi noTpebu. Konu 1 cTopoHa mana
anBokara, To 6pana nopyy Hboro 6e3nocepenHio y4yacTb y po3npasi i
HaBiTb MOrna cnpaBnATH TBEPOXEHHA NOBHOBNACHKKA Ta YCYHYTHU HOro
8iQ pPO3nNpaBH.

Bxe 6yna Mmosa npo Te, Wwo He 6yno posnpaeu 6e3 ckapru no-
30BHMKA. AK Bifl BONi NO30BHWKA 3anexano BHECEHHA NO3BY, TakK i BiO
HbOrO Ta ni3BaHOro 3anexano 6arato npouecoBux 4YUHHOCTEH. Bo
CTOPOHW MOTM WNAXOM NOPO3YMIHHA 3MiHWTKU OERKI NPOUECOBi HOPMH.
Hanpuknag, morny yMoBUTUCA WOQO KOMNETEHWIT cyaly, AeKOoNv wono
8iApPOUYEHHA po3npaeu, Aokaszis i T.n. Cyn He Mir 3aBOPOHUTH BIOKNUKATH
no3oB, He Mir 6e3 3rogM CTOpPiH 3BINBHUTKU CBiAKa BiQ NPUCArK i T.A4.
OnHuM cnoeom, y npoueci NeTeMaHwmnHU 060B8’A3yBana, NoQI6GHO AK i B
iHWWX TOroyacHUx npouecax, 3acada OUCNO3UMUBHOCMU.

OnQHO 3 HAUCBITRIWMKX LiX KO3aUbKOro npouecy 6yB NOBHUA 6pak
¢gopmaniamy. O. NleBnubkni nucas nNpo te: "TOPAAOK U (HOpPMbI Cy-
AONPOM3BOACTBA OTNMYANUCL KpawHen NPOCTOPONA U naTpiApxanb-
HOCTbLI0. Bee, uTo B8b NnpeanucaHiaxbs Ctatyta u Marnebypckaro npasa
0T3bIBANOCb (GOPMaNM3MOMb MNK CO30aBaAN0 NOUBY ANA KAa3yYWCTHUKMH,
6biN0 O0TBEPrHyTO” ("OuepkU HAapOOHOM XU3HK", KH. |, cTop. 9).

Len 6pak dopmaniaMy nigkpecnioloTb i iHWi pocnigHWkM npasa
MeTbMaHwmHu. Popmaniam nNO3HayyBaBCA 3BUUAWHO HaWbinblie Ha
no3ei. Konu, Hanpuknan, y NONbLCbKOMY Npoueci HanvcaHoO Hesin-
NOBiAHO OAHE CNOBO B CKap3i, NO30BHMUK Mir HAPA3UTUCA HA NPOrpaHHA
308CiM cnywHoro ¢cnopy. Liboro NeTbMaHwmMHa He 3Hana. Mo3os mycis
3amukaTtn B cob6i neAki NOTPiGHI peui, ane NEeBHOI CTUCNO O3HauyeHOoil
¢dopmun BiQ NO3BY He BMMaranocA. A BTiM Ha po3npasi MoxHa 6yno
No30B CNPaBUTHU, AONOBHUTH | HaBITb 3MIHUTKU. | TOMY B CY0BUX KHUrax
He 3Haxo@WMO, Hanpuknag, piweHb Npo BiAKWHEHHA abo BigAaneHHA
no3By 3 NpUBOAY HOro chopmManbHUX HEQOCTau | HEAOTANHEHb.

Mopatoun xapakTepuUcTUKy npouecy eTbmaHwuHKU, Tpeba nobiu
NO3UTUBHWUX HOrO NPUKMET 3BEPHYTY yBary TakoX i Ha HeramusHi yixu.
3BepHeMO yBary TiNbKKW Ha ABi HAArONOBHiWIi, a camMe Ha 3aNeXHiCTb
CyAaiB Ta Ha T.3B. CYJOBY BOJTIOKUTY.

3anexcHicmb cydiB, a TUM CaMKWM i 3anNexXxHiCTb BUMiIpy cnpasen-
NUBOCTU Byna HeBIOXMNbHUM BUNNIMBOM NOfMYUYEHHA CyRiBHWUTBA i
anMiHICTpPaTUBHMX OYHKUIM Pa3oM, B OAHKUX B TUX Xe PyKax KO3aubKol
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crapwuHu. COTHUK UM NOMKOBHUK O6GYyNM He TiNbKKM HauanbHUKaAMMH
3aranbHOT agMiHicTpauil IXHiIX OKpYr, ane TakoxX i 3BepXHUKaAMKU cyniB
Tiel TepuTopil.

Lle cranocA wnaxom 3BMuakd no 1648 poui Bcynepeuy BupasHiint
3a60poHi fluToBCHKOrO ctatyty. CtaTtyT B apT. 2 4eTBepToro posginy
BMpasHO AeKNApysas po3nNofin Cynosol M aaMiHiCTpaTMBHOI BRagu.

“YcraByeMb, — ronocntb CratyT, — WXb HA Tbie BpAQbl, AKO Ha
CYAbBCTBO, HA NOACYACTBO M HA NUCAPCTBO He MalOTh BbITU BuIGPaHbI
OyxoBHble 0CO6bl, 8 HM KawTanAHOBE, MAapWank1u KU CTapocTOBe Cy-
AOBbie, @ HU NOOKOMOPLIE, BOUCKHE, a8 HX XOPYXHe 3eMCKHUE OBOpPbHbIE
M NOBLTOBbLIE, U HUKTO TAKOBO#, KOTOPbIM 6bl MHBWHWMDL BPAQHUKOMDb
3eMCKMMB Bbinb”.

Byna ue Hewacnuea 3miHa TOro nagy, WO paHiwe iCHyBaB Ha
JliBo6epexHin YkpaiHi. BoHa TAXKO niMCTMNacA Ha BUMIpi cnpasen-
NABOCTH, 30KpeMa B Ni3HiWKx pokax XVIII cT., Konu caMmOBONA CTapWKNHU
nouyana wopas Jacrile nepecTtynatm 3sMuanHi mexi. 3mMiHa Ha Kpauwe
npuAwNa WOoNHO 3 pethopMOoto reTbMaHa PO3yMOBCbKOrO.

[pyroto HanBaxHiwoto 60NAUKOIO CyniBHUUTBA eTbMaHWKMHKU 6yno
nposonikaHHA po3npas. onuwaroun Ha 6oui NOBINLHICTL y nona-
romXyBaHHi CNoOpy B OOHIN i TiA camin iHCTaHUil, NPUUMHKUINOCA OO0
UbOro Heo3HauyeHe yucno anenauid. OpHa cnpaea Morna NepexoanTH
uepe3 OeCATOK Pi3HUX CYAiB, BiA HAWBUWMX OO0 HAWHUIKUUX CyOOBUX
iHcTaHuin. Yuennn Ceprin Llampan oburcnue Ha nigcrtasi CynoBuX
aKTiB, WO HOPMansHWM NPOLEC TAFHYBCA B OQHIA iHCTaHUIT nepeciuHo 5
nit, a npu anentosaHHi 10-15 nit. | TOMY He OMBHO, WO MaMxe BCi
pxepena npaBa W npouecy [eTbMaHWKWHK NepenoBHEHI HapiKaHHAMMU
Ha Cyaosy BONOKMUTY. 3aTe€ AUBHO, WO MUMO LUbOrO Hi OOMH 3 reTbMaHis
He 3BaXMBCA 3pedbOpMyBaTH LIeH CTaH, a HaBiTb "lpasa” He o6Mexunu
uKcna anenAUiMHKX IHCTaHUIA. € Le A0Ka3 WKinnMBOro KOHCepBaTU3My
a6o pinkoi 6e3pagHOCTH.

6. CYOIBHUUTBO 3ANOPO3bKOT Cl4t
1. 3azanbHi 3aBBazu

Ha okpeMy yBary 3acnoroBy€ CYQRiBHUUTBO 3anoOpoOXXA, i€l aB-
TOHOMHOI TepuTOopil YKpaiHW, AKOlI CyROYCTpiH CnupaBCA Ha CBOIX
OKpeMil opuriHanbHiM anMiHicTpaTMBHIK opraHisauii, 60 1 Ciu, nogi6Ho
AK paHHA eTbMaHwWKHA, He 3yMina BiOOKPEeMWUTHU CyOoBOI Bnaau Bif,
BNagx aaMiHiCTpPaTMBHOI. A MOXe W He Morna 3 ysaru Ha csi Mi-
niTapHU# xapaxkTtep.

3anoposbka Ciu He Mana CBOro nNUCaHoOro npaea W Ha AMBO He
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3anuuwuna HiRKoOro NnpasHoOro 36ipHWka HOpM 3aranbHOro 1a, 30Kpema,
CyOOBOro XapakTepy 3a UMManuin, TPUCTaNITHIA yac CBOTO iCHYBaHHA.
Becb L€t yac BOHA Kepysanaca HOpMaMu 3BMYAEBOro Npasa v Tpanuuil.
Ho Toro ciuosi cyau WOWHO nia KiHeub iCHyBaHHA Ciui noyanu cnu-
CyBaTH NPOTOKONM 3i CBOIX 3acinaHb.

Okpema oepxaBHO-aaMiHiCTpaTUBHA CTPYKTYpPa, CKNagHe NoNiTuu-
HE NONOXEHHA W 30KpeMa 3MiHNMBe BigHOWEHHA 00 eTbMaHWWHK H
cycigHix pepxas, nigganu Ciu i ii agMmiHicTpaTMBHWK, a 30Kpema
CYONOBWH YCTPiA CHUNbHUM UYXWM BRMBaM, WO He Oonomorano yT-
BOPEHHIO TPUBANUX HOPM i iX Kogudikauil. Yxe nosepxoBui gocnin
cynoeoro npasa Ciui, 30kpema npasa KapHOro, BUABNAE NOBiu opwuri-
HanbHOro BNacHOro 3BMUYAEBOr0 NpaBa, BENUKHMKW BNNUB SIMTOBCLKOro
CTaTyTy Ta NOWMPEHOro B WiNiA YkpaiHi npaBa HiMEUbKOro, 3BaHOro
margebyp3bKKM, a 3a Ix NnocepeaHULUTBOM NpaB 3axifgHbO-€BPONEHCbKUX.
[0 HMX NpUNyuMnUcb BNNWBK NpaBa OPIEHTaANLHOro, 30Kpema rarap-
CbKOro, oco6nMBO NOMITHI Ha WMPOKOMY BaxnApi CTOCOBAHUX CiHOBUMH
CyRamH Kap, AKi CBOEIO XOPCTOKICTIO NPOTUBMNUCA TPAAUUIMHO Nnio-
OAHIA yKpaiHCBKIA AyXOBOCTi K 1T KpUMiHANBHOMY NpaBy.

2. Cydosul ycmpil

Cynosu# yctpin Ciui cknagaBca 3i CyliB HAXKUMX | BULLMX.

o nHuxcuux cydis Hanexanu cyau NanaHKoBi K KypiHHi, a 0o cydis
BUWUX — CyQOM BINCbKOBOro cyafi, Kowosoro otamaHa W Ciuosoi pagu.

Manankosul cyd, abo AK WOro TaKOX Ha3uBanu Cya NanaHKoBOro
NONMKOBHHWKA, 6YB HAWHMXUYMM CYAOM y CUCTEMi CiuoBMX cymis. Moro
ronosoto 6yB NONKOBHWK NanaHku, a cyaosa snana o6mexysanaca Qo
HaceneHHA nNanaHkW. Ha NOrnAQ AeAKUX iICTOPUKIB, BIAKIWK Bif LUbOro
cyay AWOB A0 KypiHHOro cyny. Hemae neBHOCTH, un uenh cyn 6yB
0AHOOCO60BUM un koneriANbHWM. TakoX Hemae OQHO3TiQHOCTU A0-
CnigHwWKiB LLOro Cyay Wono Horo komnereHuii. OpHi o6MexytoTh 11 0o
MEHLW BAaXNWBMX cCNpaB, 30Kpema y R[AINAHUI KapHOTro npasea, iHWi
06CTO0I0TL peuesy HeOOMEXHICTb UbOro Cyay BKMOWYHO OO CRpas,
3arpoOXeHUX CMEpPTHOIO Kapoto, WO neaBe uv € onpasnaHuMm.

KypinHul cyd, abo cyqn KypiHHOro otamaHa, 6ys, noni6HoO AK cyn
nanaHKoBWi, O6MeXeHUH 00 TepUTOPil ORHOIO KypPeHA, a HOro ronoBoto
— KYpiHHMA oOTamaH. IMOBIpHO, WO M BiH OiAB MPMU YyuacTi uneHis
KYypPiHHOrO NPOBOAY W WO HOro peuesa KoMmneteHuia 6yna o6mMexeHa oo
MeHW BaXxHWX cnpas. Lle TMM npasponogibHiwe, WO Ha TiK camin
TepuTopil 6ynu i gianu Buwi ciuosi cyaun. Cyn OiAB AK anenAuinHKWH Npu
anenAuiAx BiA BUPOKY NManaHKoBOro cyny. Y BUNagKy, KOnv npouecosi
CTOPOHH Hanexanu 0o pisHUX KyYpeHiB crnpasy PO3rnAnas MidCKypPiHHUG
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cyn oTtamaHiB 060x KypeHiB. Bigknuk Big KypiHHOro cyay WMwWoB Ao
cyny BiIRCbKOBOro cyagi.

Cy0 Bilicbk0B0O20 CcyOQOi BiB CAMOCTiIMHI pO3nNpaBv Yy BaXNMUBILINMX
cnpasax, 30Kpema y BaXunx cnpasax KpuMiHaneHux. NoaibHo, Ak wono
fonepeaHboO 3rafaHWx cyfis, Tak WOAO ULOr0o CyQly HEMaE 3roau Mix
pocnigHMkamu, uk ue 6y cyn caMOro cynfi, UM KOneriAnbHUA Ta uu
BiH BMOasaB OCTaTOUi BUPOKW, UM BIAKIWK Biff UbOro cyay MWoB Ao
KOWOBOro OTamaHa.

MNpasnononibHum €, Wo ypAaa CivoBOro cyani BUHUKHYB NisHiwe, AK
ypAO KOWOBOro, W WO B NouyaTKkax cyn Kowosoro 6ye Tpervim nicna
CyAQi8 NanaHKOBOro W KyPiHHOro i, AK Cyn TpeTbol iHCTaHUil, BUpillyBas
yCi cnopu octaTouHo. Arne KONnu 3roqoM BUHUK YPAA cyafdi, 1 Konu oo
TOrO 3a 3BMYAEM BiH CTaB 3aCTYNHWKOM KOWIOBOro, a B uaci WOro
HENPUCYTHOCTH HaBiTb HAaKa3HUM KOWOBUM, € MOXNUBUM IO BCi ane-
NAUIAHI cnpaBu MW IHKONKW HaBiTb CNpaBu BWUHATKOBOI Barv y nepuiwn
iHCTaHWil AWNKM ANA BHUpPiWEHHA OO BiNCbkoBOro cynfi. Ane Hemae
niacTasn AymaTu, WO Big KOro BUPOKY He 6yno 3moru anentosatv Ao
cyay Hansuuoro astToputety Cidi — 11 KOWOBOro oTamaHa.

Mayuu 3a npyknanom cydie MFeTbMaHWMHKW, cyau 3anopo3bkoi Ciui
TaKoOX He Manu obmexeHoro uucna iHctaHuin. Lle tum Ginbwe nig-
TBEPAXKYE AYMKY, LLO BUPOKH, BUHECEH] BINCbKOBUM CYOAEH), WK UK
MOrfK ATK A0 CyADy CaMOro KOWOBOro oTaMaHa. TakoX HEMAaE CYMHIBY,
WO KOWOBHUK Mir BECTH CYAM B NepLlin iHCTaHUil.

Cyd xowoB020 omamMaHa 6yB HanBULLOKD W OCTATOUHOK) IHCTAHUIEKD
cynis 3anopoxxA. [10 cka3aHoro svwe tpe6a OoOaTH, WO KOLWOBWUM
otamaH 6ys HeoOMexeHHWH TepuTopieto, 60 MOro anmiHiCTpaTuBHA M
cynoea Bnana npocrtAranacA Ha uinui npocTip Cidi W 3anopisbkux
BOMbHOCTEW. € nornAg, WO WOro BUPOKM 6ynu OCTAaTOUHUMU H He
nignArann anenaAuii. Ane BiH MaB NpaB0 MWNYBaTH 3aCydXeHUX W
snarinHoBaTH ix kapu. We B XVII cropiuui BipoMnit bpaHUy3bKWA
kaptorpac bonnaH cTBepaXyBas, WO "BNana reTbMaHa (KOWOBOro) He
ob6mMexeHa; BiH Ma€ NpaBoO KapaTh 3NOYMHLUIB CMepTIo, abo camxaTh Ha
nanto” (Onuc Ykpaiuun, CMNb, 1832, cT. 61).

BiokpWUTUM 3anNMWIAETBECA NUTAHHA, UM LA HeoOMexeHa Bnapa Ha-
nexana 0o NPeporaTMe KOWOBOro NOCTIMHO, UM TiIfIbKK B Y4aCi BOEHHWX
noxopais, 60 BiAOMO, WO BiH cknukae Ciuosy pany He Nuwe B aaMmi-
HICTpPaTUBHMX CnNpaBax, ane W CyaoBUX i TO HE KOHEUYHO KapaHux
cmepTio. TakoX BIiAOMO, WO KONW BIMCbKOBMW CYAQAQA, 3acTynakouu
KOWOBOr0 B 4aC KOro HeNpPUCYTHOCTI, AK HaKa3HWW KOWOBWIH, BWOaBas
BHPOKH, Bifi HAX MOXHA Byno BigpknukatucAa oo Papu. Bnvxui Bumorwm
UbOro HeBiAOMI, ane MOXHa 3 BMNEBHICTIO TBEPAWUTH, WO Hi HAKA3HUA
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KOLWOBKWA, Hi CaAM KOWOBKHA He Bynu HaMBULWKMWU YUAHHUKAMM CiYOBOro
cynisHuuTBea.

Cyod CivoBoi Padu, ui panwe cynoBi ynpaBHeHHA Pagu, MOxHa
aymartu, 6ynu, 60nan 8 yaci MMpy, cnpasfi cysepeHHUMW. Yu ue pianocA
3 BONi un 6e3 BONi KOWOBOro, MAEMO NMEBHIi AOKA3W HA HepiaKi CKnu-
KyBaHHA KOWOBWMM UYMW HAKa3HUM KOWOBWM Hapag Pagu, Aka CBOIMM
ronocamMuv BUpillyBana HaWBaXHiwWwi cnpaBuW NONITHYHI # apMmiHicTpa-
TUBHi T& — MOXHa NOriyHo TBEpPAMTH — CNpasu CyOoOBi, 30KpeMa Konu
MWNOCA NPO 3rMOYMHKU, KapaHi HAMBULIOK Kapok. 3a UMM NPOMOBNAE
cam xapakTtep CiuoBOI aepxasu, AKMK,6e3 cymHiBy, 6yB pecnybnikaH-
CbkuM. [lpyre nuTaHHA, uM BCi, a60 OeAKi cnpaBu, AK aOMiHICTpPaTUBHI,
Tak i cynosi, He 6ynNn Ha uyac BiMHWM W NOXOodiB MuMYacoso nepepaHi
BUKMIOUHO KOWOBOMY. Lle HiAk He NnpumeHwyBano 6 HapogonpPaBHOro
xapaktepy Ciui, 60 Ha ue € 6e3niy iCTOPUUHKUX NPUKNaQiB 3 MUHYNOro
Hanbinbl AeMOKpaTUUHUX AepXxaB. A BTIM y TakKux BUNaQKax KOLWOBHUH
i AOro 3aCTynHUK OiANK AK HavanbHi BOXAI W cnpaBai Manu HeoGMeXeHi
npaea.

Ha xanb, He MaeMO BINOMOCTEW, AK NPOXOQMB CYOOBMH NPOLEC
Panu. Binomo, Wo B Hin 6pas yuyacTb 3a2an KO3auTea, MPUCYTHLOIO Ha
Ciui. Yn cknuKyBaHO KO3akKiB i3 NanaHoOK — HeBiAOMO, xou ue 6yno 6
npaspononibHe. 3ate 3HaEMO, WO BCi NpUCYTHI HaA Papi manu pieHi
npasa W aKTMBHO rONMOCaMH YW KWAAHHAM WAaNnoOK BUHOCHUNK yXBanu v
wo ui yxsanu 3060B’A3yBanu BCiX, BKMKOUHO OO0 KOWOBOro. € peAxi
NO3HaKKW Ha Te, WO BCE X TaKW KOWOBMW MaB NpaBO MWIyBaTH 3a-
CyOXeHWX HaBiTb Ha kapy cMmepTu. Ta uUe negBe UM MOrMNO YacTo
nOBTOptOBaTUCA, TUM Binblue, WO KOWOBKIK Mir BNMMBATHU HA BUPOK Lue
D0 yacy HOro BUHECEHHA rONOCYBaHHAM 3arany Ko3auTBa.

3. Cnidcmso 0 npouec

Benuka peBontouUiA Nig NPOBOAOM reTbMaHa boraaHa XmenobHuub-
koro 6yna nepenoBCiM peBonLiE HaULiOHaNbLHOK, CNPAMOBAHOK Ha
3BiNbHEHHA YKpaiHu 3-nig uYyXoi BnagM W YTBOPEHHA He3anexHol
yxpaiHcbkoi aepxaeu. Tinbku Ha ApyroMy NNAHI 6yna 3MiHa CouUiANbHNX
BiAHOCHH i 3a6e3neyeHHA NPaBHOI OXOPOHM YCiM BepcTBaM YKpaiH-
CbKOro HaceneHHa. Mo3a NOYaTKOBAMKM POKAMKH PEBOMIOUIRHOIO HM-
WEeHHA iCHYIOUYOro naay, KOMW Xoua He NpaBHO, ane (PakTUYHO BCi
BEPCTBU HaceneHHA 6ynu 3piBHaHIi, TO B HACTYMHiN cTanil pesoniodil, B
6yniBHMLUTBI HOBOrO OEPXABHOTO W COUIANLHOroO napy, UA Benuka
pPeBONIOUIA HE NpUHecNna 3HauHWMX COUIANbHUX 3MiH. He ckacoBaHo

COUIANbHOI W NPaBHOI HEPIBHOCTU CYCNINbLHOCTU W NOCTYNOBO MNpH-
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BEPHEHO, XO4Y KyOW TyMaHHIiWWWA CTaHOBMM NOMiN, a 3 HUM NapTH-
KYNApU3M npaea.

€0UMHUM OCTPOBOM Ha WHUPOKIA Teputopii nepxasu B. Xmenb-
HWULKOrO 3anuwunaca, AK i paHiwe, 3anopi3bka Ciu i Tl "BonbHOCTI” 3
NOBHOKO PiBHICTIO 6e3cTaHOBOro HaceneHHA. Ha Ciui 8ci 6ynu piBHUMK
nepen NpaBOM i QO BCiX 3aCTOCOBYBaNMCA Ti cami npaBHi HOPMH, AK B
MWPHMA 4aC, TaK i Yy BOEHHOMY CTaHi. B LbOMy OCTaHHbOMY, BUIMKOBOMY
CTaHi TiNbKM NpUCNillyBaBCA NpoLec AOXOAXKEHHA NpaBa Ta 3arocTpro-
BanUCcA 3acobu Kap 3a NOPYLWeHHA nNpasa, OUEBUOHO, KAPHOTO.

He maemo gQocTaTHix BinOMOCTER WO[O0 iCHYBaHHA OKPEMOi CynoBOi
npouenypH y crnpasax UMBINbHUX i kKapHUX. 3i 36epexeHnx matepianie
MOXHA AiymMaTy, Lo Npouec B OCHOBHOMY 6YB OIMH ANA BCiX CNpas, AKi
NpUAWNK Nepen Cyax ANA IX nonaromXeHHA. Ane 8 3aneXxHOCTHU Big
CTaHOBOI PiBHOCTU M rocnogapcLKoi cuctemu Cidi, MOXHa oyMaTw, wWo
uMBiNbHUX cnpas He 6yno 6araTo W WO BOHW He Oynu HACTINbKK
ckomnnikoeaHi, wWo6 Bumaranu ocobnusBuMx npoueoypHUX MOCTAHOB.
3are kKapHi cnpaBu B CyBOPOMY MinitapHoMy nigcoHHto Ciui notpe-
6yBsanu uMMmano NpaBHKUX NPUNKCIB, AKI NOPOAXXyBana NOCTINHO cynoBa
npakTuka.

3aku nepesecTu po3npasy, cyn nposoauTe cnidcmso. lMNepecnyxy-
Banu CTOPOHW B UMBINbHMX CMNpaBax, BeNnu po3lyKW ¥ PO3NUTH B
cnpasax kapHux. Konu noTpibHo, BUCUNanu ocaynis ana po3cniais, AKi
Tpeba 6yno nposecTu no3a ocigkom cyay. 3 aocninis nagunu Npo-
TOKONK. B KapHMX cnpasBax BaxuMx apelwTysanu NiQO3pinoro u B vaci
aocninis TpUManu B nywkapHi, ge 8 ronoai n xonoai BOHW Hepigko
KiHuanu xuTTA. B notpebi 6panu ix Ha donumu W HepioKO BXWBanNu
mopmyp-6aTOXXA. YB'AZHEHUH MIr BUATU HA BONIO We nepefn po3npa-
BOHO Ha Nigcrasi nopyku pigHMX abo CTOPOHHIX OCi6, AKi 3apyuyBanm,
WO 3BiNbHEHOro QOCTABNATL HAa YaC A0 B'A3HMUI. Y BUIWMX cyaax gocnin
BiB BiNCbKOBMW CyaaA W KONK BiH He BiB pO3nNpasu, Aopag)XyBas cynam
y uaci posnpasu. B umBinbHWX cnpaBax, a MOXe W NOMEHWUX KapHHUX,
Cyl HamaraBCA CnipHi CTOpPOHW noroantn. Konn nomupus, cnpasa
KiHuanaca, KONM X Hi, 4acTo nepepasanu ii A0 BMWOro cyay —
KypiHHOro. Konu ctoporn 6ynu 3 piaHUX KypeHiB, Toai cnpasy 6panu y
CBOT pyKM KYpiHHI 060x KypeHiB. CnpaBa iHKONW TaKk goxoawna Qo
BINCbKOBOro cyami, a To M Kowosoro. Konu i Horo nponosuvuia 3a-
MWPEHHA He 3Haxoauna NOCNyXy y CTOPiH, Kowosui, 6ysano, MabyTh,
BTPaTUBLIM Tepneub, "3aoxouyBas” ix 6ykamu (M. Kopx). 36epernaca
namM'ATe Npo AeAki obpanosi cdopmu. [Mpoxaloun cnpasBeQnMUBOCTH,
CTOPOHW NPUHOCUNK OO0 YPAAY NanaHku KynneHi Ha 6a3api kanaui.

Mpo npouedypy nepeBeAeHHA CiYOBOro Nnpouecy He 3HaEMo 6araro.
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3okpema HeBIAOMO, 4n OOGBUHYBAUEHHA BUHOCHMB ronoBa cyny, uM
okpeMuit o6BUHYBaY. Manxe nesHe, WO Nnepen CYAOM KOWOBOro o68u-
HyBauem 6yB BIHCbKOBUH CyOOA. Y NnpueaTHO-NpaBHUX KAapHWX npouecax
iMOBIpHO poONyckanocA N0 06BMHyBAUEHHA NowkopgoBaHoro. Maemo
CBiAUEHHR NPO Te, WO B KAPHMX Npouecax, MOXMUBO NHULIE BAXUMX,
BMMaranoca anA sacyny 6onav asox ceinkis. MabyTb Le He TOpPKanocA
npouecy B UMBINbHWUX Cnpasax.

MNepesiswn po3npasy, Cyd HeranHo BuMpaBaB BUPOK, a 00BOyW
oronowysas BUPOK Ta NnofiaBas Micue HOro BUKOHAHHA — Ka3Hi. Bupok
Mir 6yTu ymMmosHUM. Ha BHECEHHA M 3a NOPYKOKD TPeTiX 0Ci6, MOXNUBO
sinomMux i BNnMBOBKUX Ha Ciui, CyQ Mir npunuHuUmMu BUKOHaHHA Kapu Nig
YMOBOIO, WO 3aCYMXEHWUA He QONYCTUTBCA HOBUX 3NOUUHIB, NMPO WO
rapaHTyBanu pyuuTeni. 3HaEMO TaKi BUNaaKu, AKi TOPKANUCA 3N0OYKUHIB,
BuMHeHnx no3a Ciuulo. Yu rotoee 6yno ciuose 6paTCcTBO A0 TaKOrO
MMNOCepAaA 33 3NOYMHM, NOKOHAHI B KOWIi YA NPOTH CiYOBUKIB, MOXHa
CyMHiBaTUCA. Ak OyB peueHeub UbOTO MPUNUHEHHA — HEBIAOMO.
Kpim 3rapaHoro ymoBHOro nomunysaHHA 6yno BigOMe TakoX no-
M'A2WEHHA YA 3MEHWEeHHA Kapyu NpW HARBHOCTW CNEUiANbHUX YMOB.
Sinomni Bunanok 3amiHyM Kapu CMepTH Ha Kapy NOGUTTA KUAMU, TOMY
Wo 3aCyMKeHWn MaB OPYXWHY W OiTer, Npo AKUX Mae abartu. Yacom
3acymXeHoro "xaninu uinum obwecTsoM (TOBaApUCTBOM)” 3 OrnAgy Ha
HOro xopobpicTb i 3acnyrM Ta nopary B 3anOpO3bKOMY TOBApPMUCTBI.
IHKONKU MUNYIOUKX 3NOUYKHUA, NiCNA NOBUTTA KMAMMK, BUCHNANK HOro “Ha
NOKaAHHA", 3BUYANHO B MAHACTHP.

Yacom npucyn He Mir BigbyTuca, W Toai 3aCym)KeHOro 3BiNbHANK
Bia kapu. Binpomi npuknagu, KONW 3aCyQXeHOro Ha Kapy 6UTTA KUAMMU,
8iAB’A3yBanK BiQ CTOBNA HEOWUTWUM, TOMY WO Ha HLOrO He NiQHANAacA
HiYMUA pyKa.

3 vacom, konu Ciu nignana nig snnue Pocii, go cnpae Ciui i 1
CyAiBHUUTBA NOYanu BPUBATUCA POCIHCbKI OOMexeHHA. 1749 poky
uapcbkui ypag 3abopoHuB supasatu B Ciui BUPOKU CMepPTH, a we
paHile BUMAarae Ciuosi NpuCcyau BucunaT B MOCKBY Ha 3aTBEpPOXKEHHA,
yoro Ciu 4yacTo He aoaepxysanaca.

4. 3noyuHu U kapu

MaHopama 3nNouMHiB Ha 3anopoXxio 6yna WUpOoKa 1 pi3HOMaHITHa.
Yucno pisHUX BUAIB 3NOUKHIB 1 Kap 3a IX QOKOHAHHA HiAK He CBIQUUTb
NpO BMHATKOBY XXOPCTOKICTb 3anOpPO3bKWUX CiYOBMUKIB. BOHW Awnn 3a

npuknanamMu nobu n kKonu 6 NOPIBHATKH IX i3 XOPCTOKICTHO MOCKOB-
CbKKWX, TaTApPCbKO-TYPELbKHX, a TO M 3aXiQHbO-€BPONENCbKHUX NPaBHMUX
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3acap i NPaKTUKKW TOTO Yacy, NOPiBHAHHA BUAWNO 6 y KOpHUCTb Ciui.
MpuraparMo, WO CnaBeTHUH KpumiHanbHuh kopekc Constitutio Cri-
minalis Carolina (1532) 6ina OgBiCTi 3NOYMHiB KapaB CMepPTIO ¥ OO0 TOro
YyacTo CMepTHO KBanithikoBaHOK Ha APAKOHCLKUIK CNocCi6.

OocniaHnku KapHOTro npasa 3anopPOXOKA BBaXalOTb, Wo 6inblwicTb
XOPCTOKMUX Kap 3 4aCcOM 3HAauyHO 3M'AKWIEHO, a AeAKi HaBiTb 30BCIM
3aKUHEHO. A BTiM i Ui XXOPCTOKi Kapu, RKi BXuUBanuca padiwe, 3acTto-
COBYBANMUCA TiNbKKW NPU BUHATKOBO XOPCTOKKX BMNaakKax 3noynHie. He
MOXHa TaKOX He 6paTh B UbOMY NUTaHHI OO yBaru Te, WO TyT HWNOCA
He NPO 3BMYAMHY CYCNiNbHY rpyny Y1 OEepXXaBHWW OpraHiaM, ane npo
MiniTapHe Tino, AKe Marxe nNoCcTinHO 6yno 3aaHraxoBaHe y BOEHHWX
noxonax, KONW He N1Le "3aMOBKAaIOTbh My3H i rpauil”, ane 3 KOHEYHOCTH
W NIOOAHICTD.

3no4unHu

Cepen 3nouyuHiB, AKi 3HANO KapHe NpaBO # NpaKTUKa Ha TepuTopii
CiYOBOIroO KOWa Ta Ha KyAu WHUPWIA TEPUTOPIl CiYOBMX BOMbHOCTEW,
MOXHA PO3PI3HMTK TaKi rpynu: 3NOYMHKW NPOTHU XWUTTA, NPUPOAMU W
Mopani, Tina, yectT W cBo60AM, BINCbKOBOI AUCUMNNIHW, Ny6niuHOro v
NpYMBaTHOrO ManHa Ta iHLWi.

[0 HaMBHIXUMX 3rOUMHIB, KApAaHNX HAMBAXUMMK KapaMu, Hanexanwu
B6MBCTBO KO3aKOM KO3aka, TO6TO uneHa 3anopo3bkoro 6parcrea,
"6e34onosiyua”’, TO6TO MyXenoXCTBO M CKOTONOXCTBO; MOPYWEHHA
BiIHCbLKOBOI OMCUMNNiIHKM Ta cybopaouHauii 3 Ti pi3HUMKU BUOAMH, MiX
AKUMHK 3HAXOOMMO HEe TiNbKW NporpaHHA 600 N HENPUHHATTA BHOOpPY
Ha BaXNWBWA CiuoBUA NOCT. [10 BaXKWUX 3MOUUHIB HAMNexanu Takox
NOWKOMXKEHHA Ta Kpaxa ciyoBoro mawnHa. Lle 6ynu Buau kBanighiko-
BaHUX 3M10YUHIB, 3arpOXeHUX NiABULLEHUMHK KapamH.

3n0uMHKU, CKepoBaHi Ha NOACbKE XUTTA, KpPiM HaMipeHoro B6uB-
CTBa, OXONMIOBaNMU pi3Hi BUAK NOWKOMOXEHHA Tina A 300POB’'A, 30KpeMa
Kaniutea, AKe B yMOBax CyBOporo »uTtTA Ha Ciui ta i1 BiNCbKOBMUX
NOBUHHOCTEH, 6YNO OCO6GNUBO LWIKIQNUBE ANA NOWKOOXEHOro i anA
€Camoro Kouwa.

3n04YHHKU NPOTH ManHa OXONnBanNy 3NOQINCTBO K po36ii, nepexo-
ByBaHHA A HabyTTA KpapeHux peuen i iHwi NoaiGHi NpoBUHKU, AK 06MaH,
HapyXUTTA AOBip'A i T.n. Konu BoHKW 6ynu pokoHaHi Ha wkody Civi un 1
rpoMapAH-KO3akiB, abo KONK 3n0YrMHK 6ynn NOBTOPHI, TOBGTO y BUNaaKy
peuenvsu, BOHM Bynu kapaHi AK kBaniikoBaHi — NiABULLEHOK KapOHo.
3noAINCTBO PO3PI3HARKU BENUKE M Marne, 3anexHO Bifi BETMUMHHK WKOOMH,
nNpyv YoMy, AK 3ragaHo Buile, Kpaxa Ha wkofy Ciui i 6paTtiB-ko3akis
6yna keanicpokoBaHuMM 3noumHoM. Mpaeo Ciui 3HaANO wWe okKpemuit
3
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3NOUMH "rangamayuynmHn”, B AKY, MabyTb, BXOOMB €NEMEHT NOCTIAHOCTH,
MOPCTOKOCTH 1 NPOECiMHOCTU Ta AIAHHA B 6iNbWOMY YKCIi 3NOUYMHLUIB,
po36iHKKiB | rpabiXHuUKiIB.

Kapu

LWo6 3po3ymiTH cucTemy Kap, iX BigMiH i CyBOpoCTH, Tpeba 03-
HAWOMUTUCA 3 iX MpuU3HaAueHHAM. Hemae cymHiBy, Wwo kapu Ha 3a-
NOPOXOKIO Manu Ha yBasi 8 nNepuy uyepry MOTUB NOKapaHHA 3NOYUHUA
3a HOro 3NouvH. Ane He MeHW WM MOTUBOM Gyna notpeba 3abeaneyumu
HaceneHHA Cidi | TepuTopil No3a Kowem, Wwo nignarana 3sepxHocTi Ciui,
Bif, 3NOYMHUIB Ta iXx WKigNuBOl OiANbHOCTU. OTOX KpiM KapanbHOro
MOTMBY Kapa Biflirpana ponto 3HWLWEHHA NpaBaononibHnX peumMauBicTie
a60 Ix 3aCTpalleHHA W NepecTopory nepen NOBTOPEHHAM 3N0ouunHiIB. LIA
nepecmopoza BiQHOCUNACA TaKOX OO0 UiNOro HaceneHHA W 3axoXuX
nonen i UMM BUKOHyBana BUXOBHY (yHKUiItO. B nUCbMi KOWOBOroO
oTamaHa [oO CamMapcbKOro NONKOBHWKA 3 7-ro rpygHA 1772 p. npo
nokapaHHA OQHOro 3NOYMHUA BUTTAM KUAMK nNybniuHo Ha 6asapi 6ys
nogaHvin MOTUB Kapw Ta Tl NPUNIOAHOFO BUKOHAHHA, a came: "nabu u
apyrie TakuMxb HENPUCTOMHUX XYOOCTEW AiNatv He OTBaXyBanuchb”,
To6TO, AK NMCANOCA aeinae, "Bb CTpaxb NPOTUMMbB”. flease UM CKenTUUHI
3anopo3bKi cyadi Manu Ha yBasi We W BaXNWBUA MOTUB BUXOBHUU... Lle
MOXHa 3po3yMiTH, 6epyun Qo ysaru BiWcbkoBui xapaktep Ciui, 1
reorpadpiuHe W NONiITHYHE MNONOXEHHA Ta NOCTiIAHY 3arpo3y CBOro
iCHYBaHHA.

Ocobnuenin xapaktep Ciui sBnNWHy8 TakoX Ha YTBOPEHHA BiA-
NoOBiAHNX KapanbHUXx 3acobis. 3 yBarv Ha HbOro B 3anOpoXOKio Hasaran
Mano BXWBAHO kKapu no36aBneHHA BOAi W TaK NOWMPEHOT B TOW yac y
3axigHin EBponi kapu kaniymsa, 3aTe yacTilwe CTOCOBaHO Kapy CMepTH,
Kapu Ha Tini (6e3 kaniuTea), Ha YeCTW W nNpasax, HA MaWHi K OeAKi
uepKoBHi 1 06pAAOBI Kapw.

HauBaxuoto kapolo 6yna cmepmHa kapa, Aka Hanbinbw signo-
Bipana panuKkanbHMM YMOBam XMWUTTA CIYOBWMKIB, 30KpemMa OnA sgep-
XaHHA BHYTpiwHOI AuvcumnniHkn. ToMy TO W BOHa 6yna kKyaou pipgwe
BXYBaHa y NanaHKax, HiXX y CiYOBOMY KoL,

Han6inbWw nownpeHMM CNOCOBOM BUMKOHAHHA UWi€l kapu 6yno no-
BiweHHA, AKe 3BUYanHO BiabysanocAa nybniuHo Ha wnbeHnuax abo Ha
oepeBax i yacto npu ny6niyHux wnaxax. Bynu Tpu cnocobu 1 3a-
CTOCYBaHHA: NPOCTUH, KONK 3aCYQXEHOro CanoBHNKU BEPXH HA KOHA,
NigBOOUNMK KOHA Nif WKHOBEeHULUIO un rinNAKy oepeea, HAKMQAaNU Ha WUIO
neTnio, BOApPAnNM KOHA, AKUK BTIKAB, 3anNUWAaOUuM 3aCyAXKEHOrO BUCITH.
Yacom 3amicTb KOHA BxuBanu pnpabuHy. [Opyrun cnoci6, mabyTb,
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HeyacTo CTCCOBaHWIK, 6YNO NOBIWEHHA BHWU3 rONOBOID, 33 HOTK, @ TPETIM,
Han6inbW XOPCTOKUM, 6yno noBiweHHA 3 pebpo Ha raky. Lien cnocib
36eperna HaponHa TpagMuiA, ocnisyoun repoism banou BuwHeBeUbKo-
ro. Moro 3acrocosyBaHO NpW HamWBaXuux o6CTaBMHax 3n0uMHy. o-
BilUEHWA 3anuWaBCA BMCITU HaBiTb NO CMEpPTH, OOKU TiNO He po3-
cUNNeTbCA. 3HATTA NOBIWEHOro 3 raky 6yno kapaHe cmepTio. Mg KiHeus
Ciui npo uen pin cmepTn He 3ragyeTbcA. Cnig 3rapaTu, WO Uer pig
Kapu WWPOKO 3aCTOCOByBanu Ha 3axopni i oro 3Hae we JfIToBCLKUM
cTaTtyT 3 1588 p. MOXHa AMBYBaTUCA, WO UK Kapy BX1BanNu HanuacTiwe
33 3NOUYUHKU MPOTH MaMHA, KpaXy, NepexoByBaHHA KPaOeHUX peuew,
po36in, rpabix i, 30Kpema, 3a 3NOUKMHU pOo3NyCTHU ("O6NyNOLIAHHA MEeX-
ayycobHoe”).

OpyruMm nowupeHrm cnoCob6omM CMEepTHOI Kapu 6yno BmMonnexHaA,
AKe 3aCTOCOBYBANOCA NO BCiK YkpaiHi. 3acymXeHoro kupganu y soqy,
3B’A3aBLK AOMY PYKM W HOTHM i, 3aB’A3aBLUIKM COPOUKY, HACUNANKU MOBHY
nasyxy niCKy W Tak sawwBanu, abo NpuB’A3yBany 00O HbOrO KamMiHHA,
noTiM ”"MeTanu B BOAy ¥ TONUMK”, UK, AK ONUCAHO YTONMNEHHA KO3aKamu
yHiATa npoTtonona AHTOHIA ['pekoBuua, npucnadoro o Kueea B 1916 p.
InaTiem MNoTiem, "nig MicT nocanunu Bogy NUTK”. MO-KO3aLUbKKU NPOCTO
BUKOHANW BUPOK Kapy CMepPTU B yaCi MOPCLKOro noxogy Ha N'AHOMY
KO3aKOBi, KMHYBWMX WOro Ha Haka3 OTaMaHa 3 uYOBHa Yy Booy "'3a
o6naBoK”. A 4yacoMm, AK Le TpanunocA 3 HewacHUM BIHTOM KWIBCbKUM
Xsenopom Xoamkom, "nocanunu nig nig sogu nuTtu”. 3a npasom 3-ro
JINTOBCLKOro CTaTyTy TaKOIO Kapoko Kapanu aiten 3a s86UMBCTBO 6aTbKiB
i3 0OOAaTKOM iHWWX NPUHU3NUBUX 3aXOAIB.

MeHw nowupeHnmn cnocobamMn BUKOHAHHA Kapu cMmeptu Byno
3acmpeneHHA Ta BiOCiYeHHA 20M10BuU, AKi, MabyTb, NnpuAwnn Ha Ciu 3
Uy>XUX KpaiB nif KiHeub 1l iCHyBaHHA. 3aTe 3HAUHO NowKpeHor Ha Ciui
M TO CTaponaBHbOK Kapok cMepTh (Npo AKy 3ragye bonnaH) 6yno
B6UMMA Ha nanb: Ha 3aroCTPEeHWMW Nanb y BUAI XpecTa camXanu
3acyQXeHOro X1WBOro W nepxanu He Nuwe Q0 HOro CMepPTH, ane OOKH
TiNO He po3napeTtbCcA. BcAaka nomiu B6MTOMY Ha nanb Gyna kapaHa
cMepTio. Llieto kapow 3pebinblua kapaHO pPeunamBICTIB BaXKWUX 3N0-
YMHiB. 3a fINTOBCbKUM CTAaTyTOM TaKOK Kapok BOMBAHO LWMAXTHUA,
AKMA ybus abo nopaHMB iHWOro WNAXTUYA "3pannvBuUM MOTAEMHHUM
obunuaem”.

IHIIMM CcNOCOBOM CMEPTHOT Kapu 3a BMHATKOBO BaXKi 3NOUYMHM
6yno 3aKonaHHA ocuBueMm y 3emmo. |1 3aCTOCOBYBanW HeuyacTo, ne-
pedoBCiM 3a BGMBCTBO KO3aka KO3aKOM. 3a nepemaHHAMM, BOUBHUKA
pa3om i3 3abMUTMM 3aKOMyBarnu XWBLUEM Yy 3eMAo, Knagyuu HMoro nig
AOOMOBUHY HUM 3a6buToro. LA kapa 6yna ctocoBaHa B MOCKOBLUWHI K He
6yna 3HaHa B NUTOBCbLKO-PYCbKOMY npasi.
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Kapa s6umma kuamu 6yna OOHOK 3 HAMXOPCTOKIWKX poaiB Kap.
3acynxeHoro Npue’AsyBany Ao cToBna i 6UNKU KMAMKU ax NOKKU BiH He
BMep. Bysano, 3acynxeHoro Ha CMepTb HaroaytThb, HANOATL, a NOTIM
KOMIO CTOBNa CTaBNATb HAaNUTKM W XTO HanN'€eTbCA — 3060B'A3aHWI
ynapuTy 3acygXeHoro. |HKonu taka npouenypa tpuBana 6inbiu Hix
OeHb. Hacom UA BaXKKa Kapa BMxoAauna sacymkeHoMy Ha no6po. byno
Tak, WO He 3HAWLWIMKCA TakKi, AKI Horo xoTinu 6utK, a6o KoNu rpomana
3MunocepaunacA Hao HUM i No nerwomy nobuTTi Bianyckana 3-nig
cToBna.

[Oopnatn 6 we, wo Ha Ciui He 6yno kamiB, a CMepTHi Kapu Bu-
KOHyBanW iHWIi 3acyfXeHi Ha CMepTb i TaKk oOpHi OAHMX yb6uBanu.
OcTaHHIA He pa3 QOBro OCTaBaBCA NPU XUTTi, NOKKU 3HANWOBCA HOBUN
KaHOoWOaT Ha CMepTHY Kapy. HacoM Kapy BMKOHYBanu NONOHEHi TaTapu.

ByBanu yacom akTu ek3eKyLuil, NonyyYeHi 3 NEBHUMHU peni2ilHUMU YU
06pAOOBUMU akmamMu. 3aNNCaHUM TaKuin BUNaaoK, Wo 3acynXXeHoro Ha
CMepTb BH3HAUYHOTO CTapLKHY CamMapcCbKOl NManaHKW Benu Ha micue
CTpaTh Nia 3B8YKM LIEPKOBHUX O3BOHIB i MOro CynpoBOAWB CBALLEHUK Y
pyu3ax i 3 XpecToMm, unTarun no pnoposi CsATEe NMUCLMO, NICNA uYOro
3acy)KeHWN NipXoaus i HAXUNAB ronosy nig €saHrenito.

36epernoca B NnaM’ATi NnepenaHHA, WO KONKW 3aCyXKEHOro Ha CMepThb
3abaxana B3ATM CO6i 3a yonosika AKACb QiBYMHA, MOro 3BINbHAMK W
3aMiCTb UepeMOHii cTpaTn mas BiabyTUCA Wwnto6. MabyTe Taki Bunagku
He TpannAnucA Ha Ciui, TinbkKM B NanaHkax.

Kapu Ha mini, 3aBnaHHAM Aknx 6yno 3asOaTtv 3acymXeHOMy i-
3U4HOro 60nto, He NOPYWYHOUN HOTO XUTTA UM 3NOPOB'A, Hanexanu no
HaWGiNbW NowKUpeHnx Ha 3anopoxxio. Binbyeanace uA kapa BummAam
6ykamu, T06T0 kuAmMu. Ta BCe X 4acTo UA Kapa, NPy BiAOMOMY 3aB3ATTI
3anopoXUis, KiHuanacA cmepTio. 36epernoCA CKasaHHA: "A Tam yxe
Take YOpTOBE 3aBeOEeHHA, WO CiM pasiB AK YOAPATb KMEM, TO BXe xni6a
He icTUMew”.

Kapy 6UTTA KUAMK 3aCTOCOBYBANM 3a Pi3Hi NPOBUHK: NPOTU ManHa,
i3nuHOl He3anMaHOCTH, MOpani, a yacoM HasiTb 3a Oe3epTUPCTBO.
TakoX 3a Henocnyx CTapliuHi, 3a noboi 3i cMepTHUM BMUCHIOOM, 3a
no6oi B N"AHOMY CTaHi, 3a KOHOKPaAcTBO, po360i i rpabyHKW KynuiB Ta
iHWMX oci6, 3a OONOMOry B'A3HEBi BTEKTWU, 33 "ONOPOUYEHHA He no
NPUCTOMHOCTH LWAHUFIQHUX XiHOK”, 3a "obecnaBneHie BOMCKa 3ano-
POXCKOro” Towo.

Kapy BukoHyBanu ny6niuno nig wubeHunueto, Ha 6a3api 6ina ctosna
i B iHWKMX MmicuAax. bunu Takox "3a gaisuar’. KOXHWHA, XTO NpoxogouBs
MMMO, MaB yOapuTh 3aCyQXeHOro, a KoOnu He BOapuB, WOro camoro
6unu.
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KpiMm 6UTTA KMAMK yacoMm Gunu Tinbku piskamu, mabyTb, 38 MeHLWi
3N0ounHK. Hacom Tex 6amoacunu, Wwo, MabyTb, NPUMHANOCA HA 3Pa30K
MOCKOBCbKOIro 6UTTA KHYTOM UM BaToramu.

Kapa s’a3HeHHA ab60 no3baBneHHA Boni 6yna, AK paHile 3rapaHo,
Mano nowwMpeHa, a AKWO # 6yna, To 6yna nonyuyeHa 3 NPUHHUKEHHAM
uectn abo obe3veuweHHAM 3aCyqXeHOro. B'A3HWNM B nywkapHi, 60
oKpemMux B'A3HKUL He 6yno. Tam gepxanu nino3pinux 3a 3n0unH A0
yacy po3npaBH, HepiAKO 3aKyBaBlWM B'A3HA y NaHUlorK i 3abuelun B
KONOQOKM.

Pinko BxuBanu no3baBneHHA BOMi, AK Kapy, 3BUYAHWHO KOPOTKO-
TepMmiHoBy. Bin6yBanacna ua kapa abo npuxoBaHHAM B'A3HA 00 cmosba,
abo npukymmam 00 2apmamu. LlA kapa mana nepenoBCiM METOK
NPUHUNCE@HHA Yecmu 3acyQXeHoro. Hacto npue’AsyBanu o rapmarty,
AK OQonaTtkosy Kapy, NiCNA BUKOHAHHA Kapyu No6uTTAa KMAaMu. Ui kapu
NpY3Havanu 3BMYAMHO 3a MeHWi NpoBUHK. NpMKOBYBaNK QO rapmartw
TakoX HEeBMNNATHAX OOBXHMUKIB i AepxXanu iXx OO0 4acy, KONW BOHHU
3annaTtATL 0oBr abo 3HanAQyTbh NOPYUYHUKIB 32 CBOT QOBI#.

Kpim HassaHMX Kap, AKi, MOXHA ckasaTu, nocepegHo 6ynu npu-
HUXXEHHAM uecTH, 6ynu TakoX Kapu, cCNpAMOBaHi 6e3nocepeqHo npomu
yecmu (i npas. Ix 3acTocosyBanu WNAXOM OOKOPY, N036aBNEHHA NeBHUX
npas TOWO, Hanpuknan, 3a60poHoto 6yTH 06paHUM Ha YpAAMK.

Bynu Ha 3anopoxxXio We xapu Ha MmadHi, Hanpuknag, BinéupaHo y
BUHHOro WOro mMamHo, xynoby um iHwi peui. Yacto yacTuHy mamnHa
nepesoaunn OO CiYOBOI UK NANAHKOBOT Ka3HM.

bynu Takox BIiOOMI kapu uepxosHi. Byno MiX HuMM ny6niune
kaammaA abo 3acnaHHA Ha kaammaAa 00 MaHacmupa, a Yacom OfHe M
opyre. Lli kapn 6ynu 30e6inblWworo HaknanyeaHi, AK AOAATOK A0 iHWMX,
3BUUAMHKUX Kap. Y BUPOKY 3ragysanu ronoBHY Kapy, Hanpuknag kapy
KWMIB 3 4OAaTKOM, WO nicnAa BinGyTTA Kapyu BMHyBaTeub MAE NiTH Ha
nokaaHHA. bynu BUnNaakw, Wo cyn 3BiNbHIOBAB BiA Kapw, ane Haknanas
060B’A30K KaATTA.

Micna ocnabneHHA Ciui Ta FeTbMaHCbKOT YKpaiHH, POCIHCbKUM ypaLd
nouas YMMpa3s yacTiwe HaKknaaTy cBoi 3MiHK, 30KpeMa B KApHOMY Mpasi
" npaktuui Ciui. Byna 3ragka npo 3a60poHy KapaTti CMepTIO # BUMOTY,
wob BUpOKM (MabyTb Baxui KpuMiHanbHi) Bucunatu Ao Mockeu Ha
NOTBEPAXEHHA, WO KOWOBA CTaplwuHa crapanaca BCiMM cnocobammu
o6xoanTh. Hepigko MOCKOBCLKMM YPAQ i WOrO HaMiCHUKKU Ha YKpaiHi
BMMaranu apewTysaTth HenpuxunbHUX MOCKBI niogen i ix sigcunatu
B8 MockBy ab0 nepegaBaTh POCIHCbKMM HaMiCHUKAM B YKpaiHi.

3rooomM nNpurwno Benuke obMexeHHA cBob60oAM CiuoBWX cynis 3
BUMOrOK BBECTHM OO0 HWUX POCINCbKUX NPEeACTaBHMUKIB. Takox 6ynwu
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yTpyAHeHi 38'A3kKU Ciui 3 reTbMaHCbLKUM YPAOOM, AKUH TEX MOCTINHO
MyciB 60poTUCA 3 HamaraHHAM MOCKBM 3BeCTU [0 MiHIMYMYy TORIWHIO
aBTOHOMIIO YKpaiHW, B TOMY i CYQiBHULTBO.

Nig Tuckom MockBu ciuoBi cyau 6ynu npumyleHi 0o CBOIX Tpa-
AWUiIRHKM KapHuX 3acobiB QopAaTM HOBUWA: MOCKOBCLKE 3acfmaHHA Ha
Cubip. Qinwno no Toro, Wo 3anopo3bKi Cyau CTanu caMi HaknagaTu Ha
niacyAHUX LK Kapy, abo Kapy BWCHNKWM 3acydxeHux, abo Tinbku
3anino3peHnx, Y pocinceki kpinocTi. LIA cybopanHauia Konuco BiNbHOro
3anopo3bLKOro cyay ginwna ao Toro, wo Ha AopyYeHHA MOCKOBCBKOIrO
ypAAQY CiuOBMWA cyQ MaB NOBWTW ramaoamakiB Ta BiggaBaTh X MoOC-
KOBCbKUM nNpepcrasHukam ab6bo sigcunat npAMo B Mocksy. LlLlo6
PATYBATU PELUTKM 3anOpPO3bKUX BONMbHOCTEW, KOWOBI Bynu NpuMyileHi
BUKOHYBAaTH Ui OOpyueHHA 6e3 cnpoTtusy, TUM Ginbwe, WO Ko3aubkKi
cynu 6ynu Bxe iHDiINbTPpOBaHi POCINCbKUMK uneHamu. ig ix snnusom
BBOOXYBAHO OO0 KapanbHOI CUCTEMW 3anOpoO3bKWX CyQiB TaKOX iHWi
TpaauUiAHI POCINCBKI Kap#, AK KNeWMyBaHHA, BUPMBAHHA Hi3ApiB,
KaTopry i iH.

NITEPATYPA

A..A. AHppieBckin, MaTepianu No UCTOPiM 3anOpoXbA U NOrPaHUUHKUXDb OTHOWEHIW
(1743-1767). 3anuckn Opeckon OUM, 1. XVI (1893) i XVII (1894).

I'. ne Bonngax (Le Vasseur de Beauplan Descriptium d’ Ukraine..., Pyan 1650-1660 pp.

M. FpyweBcbkui, IcTopia YkpaiHn-Pycu, Tom VI.

A. [-ckin, Cuctema kapaTenbHbixbt Mip 8b 3anopoXbk (ICTOPUKO-IOPHUANUECKIH
ouepkb), Kniscbka Ctapuna, 1893 p., 1. 40, cT. 1-19, 209-239, 442-459.

L. €BapHuuKin, 3aN0poXXKbE Bb OCTAaTKaxb CTapuHbl ¥ npeaaHiaxs HapoaHixe. CMNB
1888; UcTopin 3aNOPOKCKHUXL KO3aKOBB; QUepKu NO UCTOPIKM 3aNOPOXKCKUXD
k03akoBb. CMNB 1889; C60pH1KB MaTEPIANOBDL ANA UCTOPIN 3aNOPOKCKUXD
ko3akoBb. ClB6 1889.

3anopoxckana CtapuHa, u. |, Xapkis, 1833.

H. Kopx, YcTHOE noBbcTOBaHie 6uBWOro sanopoxua..., Oneca, 1842,

N. Kynuw, 3anucku o KOxHon Pycn, |. CINB, 1856.

CumoH HapixHui, CyniBHrMUuTBO ¥ kapu Ha 3anopoxxi. [paui YkpaiHcekoro Ha-
ykoBOro IHCTUTyTy 8 AMepwudi, T. I, CT. Non, Minnecora-Mpara, 1939, crop.
46-75.

Fp. HapxuHb, MapgeHie Ciun M 3anNOpPOXCKAR UEepPKOBL Bb HOBOMOCKOBCKbL. Pyc.
BictHuk. 1873, 1. 106; MamATbL ©0 3anopoXbW U O NOCNIAHWUXL OHAXDL
3anopoxckon Ciun. Yrenia MOUN, 1876, k. 3, Mockea, 1877.

Apocnae flagox, Hapuc icTopil ykpaiHCbKOro xkapHoro npaea. Haykose ToBaprcTBO
im. WesueHka. bibnioTeka YkpaiHo3HaecTea 4. 1. B-Bo "Monoae XXwuTTA,
MioHxeH, 1951.

A. Purenbmans, JlitonucHoe nosbitoBadie o Manon Pociiv... Utenin MOUQ 1847 i
OKpPemo.

A. CkanbkoBsckid. UcTtopin HoBon Ciun.... Kakb cyaunu v pagunu B8 Ciui 3ano-
poxcko#n; Kuiscbka CtapuHa, 1886, 1. 14, cT. 604-621.

122



M. E. Cnabuenko: CouirnbHo-npasoBa opradizauin Ciun 3anoposbkoi. TMpaui Komicii
ANA BUYUYyBaHHA iCTOPIl 3axiAHLO-PYCbKOro Ta BKPAIHCbKOro npasa, BunN.
I, Kuie, 1927.

M. Cna6ueHko, ManaHkosa opradizauia 3anopi3bkux sonbHocTen, Kunie, 1929.

Wtadystaw A. Serczyk, Na dalekiej Ukrainie. Dzieje Kozaczyzny do 1648 roku. W-wo
Literackie Krakow-Wroctaw, 1984.

CNOBO MPO KHMXKY TA il ABTOPA

TemaTnka Uiel KHWXKKK i ocoba i1 aBTopa 3acnyroByroTb 0COGNUBOrO
BiA3HAUEHHA.
Y KHUXUi pO3rNAQAETLCA ICTOPIA [aBHLOMO YKPAIHCLKOro CyfliBHUUTBA
— BifA KHAXOI A06K 0o NeTeMaHWMKHKM — WKpLe, Hix aoci 6yno 3pobneHo.
Lia KHMXKa BUHATKOBO BapTiCHa ONA BCiX TUX, WO UiKaBNATLCA NPABOBOIO ¢
iHCTUTYUiAHOIO cnapgwuHoK 6BaraToBikoBoi icTopil YkpaiHu, 60 poborTa,
npoBefieHa B ranysi iCTopii 4aBHLOro YKPaiHCLKOrO Npaea i cyaiBHXMUTBA Ha
YKpaiHi i B yKpaiHCbKui AliAcnopi, — 30BCiM HegocTaTHA. [locute Harato
3pobneHo B PanAHCbKiM YKpaini B 20-Mx pokax, AyXe mMano B OCTaHHiX
TPLOX OECATUPIUYAX, KONW NUTAHHA CYROYCTPOID, MpaBa i CynouYUHCTBA
Ykpainn, ronosHo JliBo6epexHOoi, po3rnAQanncA He TiNbKK hparmeHTapHo,
ane % Ayxe TeHAEHUIRHO BHACNIQOK QAHHUUBKOT 3aNeXHOCTH AOCNiAHMKIB
Bii NONITMYHOI KOMAHOHOAOMIHICTPATUBHOI CMCTEMM TOro uacy. Ictopia
AepxaBu i nNpaBa AK HaBYaNbHWA npeoMeT NOABMNACA B PanAHbCKOMY
Cotosi wonHo B 1940-ux pokax, ogHak B Hi 6yno HebGarato MaTepiAnis npo
Ykpainy. Npu Tomy HagaBanoca oco6nMBOro 3HaueHHA He JasHil icTopil,
ane pagAHCLKOMY nepionoBi, a HaWGINbll XapakTepPHOK PUCOK BUKNagy
6yno camosuxBanAHHA. Jlekuii 3 icTopil ykpaiHCbKOro npasa BinGysanuca y
YkpaiHcbkoMy TarHOMy YHiBepcuTeTi y NlbBoBi (1920-25) Ta B YKpaiHCbKOMY
BinbHoMy YHiBepcuteti (YBY) B lMpasi Bin 1921 poky, a B MioHxeHi Big
1945/46 poky.! Moro Buknagayi npaurosany B TAXKHX eMirpauifiHux ymosax
i He MOrnMKN KOPUCTYBATUCA OPHIiHANBHUMU NaM'ATKAMWM OABHbLOrO yKpaiH-

1. Apocnae Naaox, "MNpeameT icTopil ykpaiHcbkoro npaea B8 YBY i Horo Bukna-
pavi (1921 — 1981)”, 36ipHuk Ha nowaHry npog. O-pa Bonodumupa AHnesa. MIOHXEH:
B-Bo YBY, 1983, cTop. 1029 — 1049.
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cbKOro npasa, 6inblWwicTe AKWX 36epiranucA B 6ibniotekax uM apxisax,
HaBiTb He B YKpaiHi, a B Pocil.

Cepen BuMKknagauiB icTopil ykpaiHCbKOro npaBa HanpukiHui "Mpa3bkoi
nobu” icHyBaHHA YkpaiHcbkoro BintHoro YHisepcutety 6ye o-p Apocnas
Mapnox, Ak "npuBaTHUIt noueHT”, a B "MIoHXeHCbKin 0ob6i” — Bxe npodecop.
ABTOp uUMx pApgkiB 3060B’A3aHUK NIATBEPANTU, AK cekpeTap daKynbTeTy
npaea i CYCNiNbHO-eKOHOMIUHKUX Hayk YBY B nepwux pokax noro "MioH-
XeHCbKoro” nepiofy, wo npodgecop Nagox cnpuunHueea Ginbwe Hix 6yab
XTO iHWHKA y TOMY uaci QO NPOBEAEHHA PerynApHUX Ta iHTEHCUBHUX
BUKNARIB Ta CeMiHapiB Ha PaKyNbTeTi He NuLe iCTOpIl yKpaiHCLKOro npaea,
ane " BCiX 3BMUHMX NpaBHMuUMX AncuvnniH. Apocnae Mapox — riaHWM
HACTYNMHUK 3acnyXeHWx OOCNIAHWKIB y ranysi icTopil paBHLOTO YKpaiH-
CbKOro npasa, AKi OiANM Ha YkpaiHi abo B ykpaiHcbkin giacnopi. Tpeba
BiAMITMTH, WO BiH 3yMiB y CBOTH AIANBHOCTI CNONYUYMTU HaWKpaLli NpUKMeTH
npaBHKWKaTeOpeTUKa i NpaBHUKa-NpaKTUKa, a TaKOX OpraHisaTopa ykpaiH-
CbKOI HaykM no3a mexamu YkpaiHu. Moro keanigikauii — kaGiHeTHOro
BUEHOrO, ane TaKoOX i MPaKTUKYyOUoro apesokarta (Ha Ykpaiui i B8 CLUA) — Ak
aBTopa npo "npaso B Ail” (abo NnpasocynnA) — HenepeeeplUeHi.

lcTopia npaBa i cyniBHMUTBA — pPiBHOUYACHO ranysb NpaBO3HaBCTBA i
HayKu icTopii, xou il 3BUYAAWHO BUBUAKOTb NuUiue ManbyTHi IOpUCTHU. 3 yBarm
Ha CBIH CMEeuiANbHWA XapaKTep, a 0co6NKMBO NPasHUUy TEPMIHOMOTIitO, BOHA
Henerka OO0 BMBUYEHHA, NpoTe Ayxe noTpibHa, 60 ronoBHa Tema uiel
AMCUMNNiHKM — BiYHe BCENtOOCbKEe NparHeHHA Qo cnpasemfMBOCTY. [Npar-
HEeHHA abo WYyKaHHA CnNpaBeQsIMBOCTM — HAABHE B YCik iCTOPil | B yCbOMY
CBiTi. BOHO NPOABNAETBA ¥ TPbOX FONOBHUX KATErOpPiAX NOACLKOr0 CNINKy-
BaHHA (3H. cniBpo6iTHAUTBA | KOHDNIKTIB): NOAWHK OO0 NOOUHK — justitia
commutativa: nlonen 0o opraHizoBaHoro cycninbcrea — iustitia generalis
a6o legalis; i BiQHOWEHHA ULOro cycninbCcTBa (AepXasW) OO0 nwaen —
iustitia distributiva abo socialis. LlLlykaHHA cnpasBegnuBocTH BinOyBaETbCA
3BMUAWHO B MeXax npasa, AK CUCTEMU CAHKLIOHOBaHUX ab0 BCTAHOBNEHUX
.qep)KaBoro' 3aranbHOOBG0B’A3KOBUX MpaBWn NOACLKOI nosefiHkK. Cynosi
YyCTaHOBHU — L€ BiCb, HABKONO AKOI "06epTa€TbCA” BCA cucTeMa NpaBoCcyAnA.
Tomy KHWXKA Npo iCTOPi0 AABHLOrO YKpPaiHCLKOro CyRiBHMUTBA — AyXe
akTyanbHa. [10 Hel MOXHa 3acTOCyBaTh NOrNAQ OQHOIrC BUAATHOTO aHrnin-
CbKOr0 BUEHOrO i aBTOpa KHWXKKM Ha NoAibHy Temy. B KHWXKax Takoro
pogy Mano POMaHTHUUYHOIO APUroaHULTBa a60 MansOBHHUYOIrO ONKUCY iICTOPH-
YHUX BMNAOKIB, AKIi 4acTO 3axOMNMKOKTL uYuTaua 3aranbHUX iICTOPUHHKX
TBOpiB. 3aTe cneuiAnizoBaHi TBOPU NPeACTaBNAOTbL “"CHUCTEMAaTUUHO PO3-
BUHEHY Cepilo NPUUMH i HacnigkiB”, i uepe3 Te YMOXNUBNIOKTL YATAUEBI
"0co6uUCcTe | NOBHE YCBIQOMNEHHA MUHYNOrO i NpaBUnbHY OLUiHKY Tenepiw-
HbOro vacy"”.2

2. William Stubbs, The Constitutional History of England. L.ondon, 1897, |, iii.
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ABTOp uMX PAQKIB MOXE CTBEPAMTW Ha OCHOBI CBOro OOBroniTHLOro
BUKNanaubLKoro gocseifly 8 KaHani B ranysi NOpiBHANBHOI iICTOPIT NONITHYHWX
(nepxasHux) yctaHos, wo TBip MNpocecopa MNapgoxa MOXHA KOPUCHO
NOPIBHATH 3 KPAWMMK NPALAMY 3aXiAHbOEBPONENCbKUX Ta NiBHIYHOaMepH-
KaHCbKUX aBTOpiB. Lieh TBIp TakOX NEepeKoOHNMBO NOKa3ye, WO NpaBoOBO-
iHCTUTYUIMHA CchaawuHa YKpalHCbKOl icTOpil — UikaBa i He rpiwa Big
cnagwmHm iHwux kpain: Nonbwi abo Pocil, HimeuunHu, dpaHuii abo AHrnii.
BiH noBMHEH CTaTH CNOHYKOK A0 HOBMUX AocnigxeHb i nybnikauin no-
nibHoro pony Ha Ykpaii.

Tpeba npusiTaTM AYMKY AUPEKTOpa IHCTUTYTY Aepxasu i npaBa Aka-
pemii Hayk YPCP, wo "06’€éKTUBHICTb Ma€ cTaTyv HapidKHUM KameHeMm
icTopMKO-nNpaBo3HaBuMx pocnipxeHs”. Llinkom npasunbHO, “ue 03Hauae,
WO Ha OCHOBi HOBMX AOKYMEHTaNbHMX MaTepiAnis, apXiBHAX Ta iHWMHX
nxepen ponyleHi y MUHyNoOMy iCTOTHI nporanuHu ("6ini nnamu”) B icTopil
pepxasH i nNpaBa YkpaiHM MatloTb 6yTH 3anoBHEHi Ha HanNeXHoMy PiBHi~.3
Tpeba, ogHaK, He NULIe 3aN0OBHIKDBATH NPOTanuHK, ane W KOPeKTyBaTH BCi Ti
TBEPAXEHHA B Ui rany3i HayKu, AK B yCbOMY NpasBO3HABCTBI, AKi B MUHY-
nomMy 6ynu HaB'A3aHi QOCNiAHWKAMHK aBTOPUTAPHO-6HOPOKPATUUHOKO CUCTE-
MOIO.

Bozdan Lrouropa, pexkmop
Ykpaincexo20 BinbHo20 YHiBepcumemy

MioHxeH, OHA 26 yepsHA 1990 p.

3. 0. Wemwyuenko, "HOpnaonuka Hayka Ha etvani nepebynosu”, PadAaHchke
npaso, 4. 11, 1989, cTtop. 6.
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